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CORRIGENDA. 
Page 5Sy marginal note, for Held that trover could not be maintained, read trover 

coald be maintained. 
Page 67, line 31, for property, read posseision. 
Page 61, line 34, for detention, read destruction. 
Page 316, line 14, for 1637, read 17S7. 

Page 319, in last compartment of extract from Applotment Book, /or No. 3, read No. 4. 
Page 361, line 35, for in common with, read in connexion with. 
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CASES 

IN THE COURTS OF 

QUEEN'S BENCH, COMMON PLEAS, 
AND EXCHEQUER. 

IN MICHAELMAS TERM, 1838. 



Friday y November 2d, 

PRACTICE— SERVICE— AFFIDAVIT— HABEAS CORPUS. 

In re Wildridob. 

Mr. Whitesidb moved, on behalf of Thomas Wildridge, for an attach* To obuin an 

ment against Henry and W. S. Whithorne, for a contempt, in not obey- ^^^^st^a wrty 

log a writ of habeas corpus. He had obtained an order, on the 23d of for not obey- 

October, that a writ o£ habeas corpus should issne, directed to these par- ^^Jleiu corpus 

ties, ordering them forthwith to bring up the body of Wildridge ; and al- "fthe writ be 

so, that they and their attorney should answer the affidavit upon which the served , the af. 

order was obtained. Counsel stated the affidavit, from which it ap- fidavit must 

state that a 
peared that the two Whithornes detained Wildridge in their custody; servant or 

that on the 9th of October last, Wildridge came to deponent, and in- pf^"y '^^j{|®^ 

formed him that he made his escape over the wall of a house in Prussia- the writ is di- 

Btreet, in which he had been imprisoned by the Whithornes ; that they house *u here* 

compelled him to accept bills and execute documents, the contents of ^^^ ?®|^" " 

which he did not know. Deponent further stated, that, on the 15th, served. ' 

Wildridge was arrested under a marked writ for the sum of £100, the 

amount of an alleged acceptance of his ; that he was not brought to the 

sheriffis' office, but to a house in the neighbourhood, where Henry 

Whithorne met him : that soon after the bailiffs liberated him, having 

got a release signed by B. Dowling, the attorney of the writ ; that the 

Whithornes then got Wildridge again into their possession, carried him 

off, and that he had not since been heard of. On the 23d, upon this 

affidavit, the above order was obtained, and it appeared that Henry 

Whithorne was personally served with the writ upon the 26th ; but as 

to W. 6. Whithorne, it appeared, from the affidavit of Wildridge's 

attorney, that he went to the house where the Whithornes lived some 

time before, and could learn nothing about them ; that he served Dow- 
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2 CASES IN THE QUEEN'S BENCH, 

*liag with copies of the writ and affidavits ; that on the 31st of Octobi^r 
he went to Prussia street, and inquired at the house where Wildridge 
had been previously confined, but could not get any intelligence of 
where he or W. J. Whithorne then were ; that W. J. Whithome was in 
very embarrassed circumstances, and was keeping out of the way, lest 
he would be arrested : that he believed he had notice of the writ, and 
that It would be impossible to effect personal service on him. The affi- 
davit did not state that Wildridge was then detained at the house in 
Prussia street, or at any of the other houses at which the writ was left. 

Perrin, J. — The statute (a) requires that the affidavit should state 
that some servant or agent of the party, at the house where the person 
was confined, was served with the writ. If it was sworn on belief, that 
Wildridge was confined in one of these houses, that, perhaps, would 
bring the case within the statute. 

Per Curiam. — We will grant an attachment against H. Whithorne, 
but we must refuse the motion as to W. J. Whithorne. 

(a) S6 G, 3. c. lOD, a. 2, enacts, "That if any person or persons to whom any 
** i^Tli of habeas corpus shall be directed, according to the provisions of this act, upon 
''service of such writ, either by the actual delivery thereof to him, her, or thein, or by 
** leaving the tame at the place where the party shall be confined or restrained, with 
'*any seivantor agent of the person or persons so confining or restraining, shall wit- 
''fully refuse or neglect to make a return, or pay obedience thereto, shall be guilty 
** of contempt, and a Justice or Baron may issue a warrant,** Sec. 



Saturday, November 3d. 

PRACTICE— BAIL— NOTICE. 

FouDRiNiER V. Pike. 

A notice of Mr. M*DoNOGH, on behalf of the plaintiflp, opposed tho bail in this 
Mribwtfie'b^ case, and objected to the notice, as not being conformable to the first 
anhowiehold' general rule of 1832. The notice describes the bail as householders, 
housekeepers, whereas the rule requires that the notice should stale whether the bail 
is bad are housekeepers or freeholders. This court has already allowed tlie 

objection in Anon(a). 

The Court refused the bail, but without costs. 

(a) 1 C. & Dii, 85. 
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IN MICHAELMAS TERM, 183a 3 

ScUurdayy November Sd. 

SHERIFF— ARREST— CAPIAS AD SATISFACIENDUM— 
JOINT JUDGMENT— RELEASE. 



DwYER V, M^Keoou and others,* 

A rule nisi bad been obtained in this case, for a fine upon the sheriff 
of the county of Tipperary, for not making a return to a writ ©f ca. sa,y 
issued against three defendants. It appeared that the sheriff issued his 
warrant, and Flannery and Kennedy, two of the defendants, were ar- 
rested. Flannery passed his bills to the plainti£F for one-third of the 
debt, and was discharged ; the other defendant escaped on his way to 
the gaol of Clonmel. The fact, as to whether the bailiffs who effected 
the arrest were or were not the special bailiffs of the pluntiff, was con- 
troTerted in the affidavits on both sides. 

Mr. Smith, Q.C, on behalf of the plaintiff. — There are two questions 
involved in this motion, upon which the sheriff relies that he is not bound 
to return the writ — first, that James Ryan, one of the bailiffs, was the 
special bailiff of the party : secondly that the action was brought against 
three persons ; that a compromise was entered into by the plaintiff with 
one of the defendants after the arrest, and that that had the operation 
of discharging the liability of the sheriff. With respect to the .first 
question, Cambie, the under-sheriff, admits, in his affidavit, that Ryan 
was in his employment ; but this being a question of fact, the court will 
not dispose of it upon motion, but leave it to the sheriff to prove it at 
the trial. The plaintiff cannot bring hi^ action for an escape until the 
sheriff has made his return, and there cannot be any grounds for refus- 
ing to do so ; for, if it turn out that Ryan was the bailiff of the party, 
the sheriff must succeed. Bex v. Sheriff* of London (a). But although 
it should appear that Ryan was the special bailiff of the party, the doc- 
trine of special bailiffs does not apply to this case, for Cambie admits 
that Kennedy was in custody ; and the doctrine of special bailiffs ends 
when the defendant is once in custody. Taylor v. Ric/iardson (b). As 
to the second point, the discharge of Flnnnery is the release of one- third 
part of the debt, but an action for an escape may be maintained for 
the remainder against the sheriff. Either in case of contract, or of 
tartj the release of one defendant will operate as a discharge of the 
others ; but an actual release, and, a fortiori, a constructive release, 
may be qualified and controlled by the plaintiff, so as to affect only 

• Tins €086 was partly argued last Term by Mr. Fogartv, Q.C., for the plaintiff; 
and Mr. Rolleston, for the sheriff, and stood over for further argument. 



A sheriff 
will not be or- 
dered to make 
a return to a 
writ of ca, sa. 
■gainst three 
defendants, 
where he has 
arrested two of 
them, and the 
plaintiff en* 
tered into a 
compromise 
with one of the 
defendants^ 
and took secu- 
rities from him 
for part of the 
debt, and then 
discharged 
him, and the 
other defend- 
ant escaped; 
and where 
there were 
contradictory 
affidavits, as to 
whether the 
bailiffs who ef- 
fected the ar- 
rest, were or 
were not the 
special baillfiti 
of the plain- 
Uff. 



(a) I Chit. K. f>\U 



(6) 8 T. R. 5C5, 
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4 CASES IN THE QUEEN'S BENCH, 

the amoant released. Waters ▼. Smith (c) ; Solly v. Fcrbes (d), Com. 
Dig. Audita Querela (A). It would be a great hardship to a de- 
fendant disposed to act fairly and honestly, if such a proceeding could 
not be entered into. In the case of Clarke v. Clements (e)^ the court 
refnsed to quash the writ, and merely ordered that it should not be used 
against the defendant. There can be no fair objection to order the 
8heri£P to make what return he may be advised, and thus allow the 
plaintiff to bring his action where the controverted fiicts in this case may 
be submitted to a jury. 

Mr. Moore^ Q.C. — It is perfectly clear, that if a special bailiff has been 
appointed, the court wiU not order the sheriff to return the writ. De 
Moranda v. Dunkin (f). If a party apply to the sheriff, and take out a 
warrant, nominating the bailiffs himself, it would iuTolre the sheriff in 
the most ruinous consequences, if he was afterwards held responsible. 
The case of Taylor v. Richardson is where the party was discharged 
after he had been in gaol ; but, in this case, the party was discharged be- 
fore the sheriff knew he was in custody. The form of the warrant is, 
that Ryan was appointed at the special instance of the plaintiff's attor- 
ney, and that fact is corroborated by Loman's affidavit. It is not necea* 
sary, in order to have a trial, that the sheriff should make a return ; the 
facts in controversy can be gone into without a return. If the declara- 
tion state, that the sheriff arrested Kennedy and allowed him to escape, 
and*the jury believed that a special bailiff was appointed, they should 
find for the sheriff. But to require the sheriff to make a return now, 
can have no other effect but to prejudice his case. If he return, '< I have 
not taken him," then there would be an action for a false return. If he 
return, << I have taken him, but he was let go," that would conclude him, 
and he could not contradict his return before a jury. The discharge of 
Flannery is a discharge of Kennedy. As to the second position, if a co. 
sa. issue against two, and both are arrested, and security be taken from 
one, and he be discharged, that is a discharge of the whole debt ; be- 
cause, if one defendant be taken in execution, that is a discharge of the 
debt : and at common law, if a defendant died one moment after the 
arrest, no matter what property he possessed, the debt would be dis- 
charged. If a party be once arrested, and discharged by the consent of 
the plaintiff, the judgment is satisfied. Vigers v. Aldrich (g) ; Basset 
V. SaUer (h) ; Tanner v. Hague (t) ; Jaques v. Withy (A) ; Birch v. Shar^ 
land (I). That is the rule as to one defendant. As to more than one, 

(e) Barl& Ad. 889. (d) S Bro. & Bing.38. 

(e) 6 T. R. 525. ,(/) 4 T. R. 119. 

(g) 4 Bur.24r5. (A) 2 Mod. 135. 

(0 7 r. R 410. (*) 1 T. R, 55T* 

(0 1 T. R. 715. 
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IN MICHAELMAS TERM, 1838. 5 

if there be a joint jodgment, the jadgment cannot be discharged in part 
and aostuned in part. If the proposition as to one defendant be cor- 
rect» then, if two be arrested, and one discharged, the judgment is sa- 
tisfied. Ballam v- Price (m) / Clarhe v. Clements (n) ; Nadin v. Bat- 
He (o)* In the latter case, where one defendant was discharged by 
the Insolvent Debtors' Court, it was held not to be a discharge of 
Ae other defendant, because the consent of the plaintiff was want- 
ing. There may be a qualified release, but the question is, can there 
be a qualified release of a judgment ? The case of Waters v. Smiik 
was that of a release before action brought: how can that apply 
tothecaseofanexecntiou? All the authorities bear out the proposi- 
tion, that there can be no conditional discharge of an execution. The 
case of Ckarhs r. Cements was a conditional discharge, yet the court 
held it to be an absolute discharge. ^ 

Cause allowed, without costs. 

(w) 8 Moore, 235. (n) 6 T, R. 525. 

(oj 5 East, 146. 



Monday f November 5th. 
MANDAMUS— MAGISTRATES— INFORMATION. . 

The Conmiissioners of Excise r. Thompson. 

Mf. Tomb applied, on behalf of the Commissioners of Excise, for a manda- 
a mandamus to compel the magistrates of the town of Gort, in the county ^^^J^ 
of Gralway, to hear an information, exhibited against the defendant for compel Magis- 
an alleged breach of the excise Jaws. The information was first pre- ne^n?in^" 
ferred against the defendant at the Petty Sessions of Gort, in the latter formation for 
part of the year 1837, and, being stated to be at the suit of His Ma- B^gekivrs,^ 
jesty's Commissioners, instead of Her Majesty's Commissioners, the f^'^^^^fM^^y 
case was dismissed. The Commissioners appealed to the ensuing Quar- dismissed oqo 
ter Sessions, but before they were held, having been advised to prefer ^^^^*'®*'™® 
another information against the defendant, they did so, correcting the a technical ob. 
error in the first ; but the magistrates refused to entertain this informa- ^^^^^^ 
tioD, on the ground that the appeal was pending. The appeal was then 
formally withdrawn, and a third information exhibited, which the ma- 
gistrates refused to hear, unless the opinion of the Law Officers of the 
Crown was produced to them, stating that they were bound to hear it. 
The mandamus was sought to compel the magistrates to hear this infor- 
mation. 

. The Court granted an absolute order. 
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Monday^ November 5M. ^ 

PRACTICE— SECURITY FOR COSTS— EJECTMENT. 

Lessee of the Duke of Detonshire v. the Casual Ejector. 

Mr. Berwick applied for an order upon John Lynch, the tenant of 
the lands, to giro security for costs, under the 1 Geo. 4t, c» 87. Lynch 
held under a lease from the Duke of Devonshire, bearing date the 21st 
of September, 1835, for a term of 21 years, from the 25th March last 
past ; and the lease contained the following proviso : *^ Provided always, 
and it is hereby further ordered, that it shall and may be lawful to and 
for the sud Duke of Devonshire, his heirs, &c, to determine and make 
void this present demise, and every matter and thing herein contained, 
on the 25th day of March in any one year, he the said Duke, &c. sig- 
nifying his or their intention by a notice in writing, under his or their 
hand, &c, given to the said John Lynch, his, &c. or left upon the said 
demised premises, or any part thereof, six calendar months previous to 
any such period.'' There was a similar proviso in faVor of the lessee. 
A notice to quit, under the proviso in the lease, was served upon Lynch 
on the 2dd of September, 1837, possession demanded on the 23d of 
October, 1838, and the affidavit required by the statute, as to the exe- 
cution of the lease, &c. was made on the 24th of October ; the ejectment 
was filed on the 2d November, 1838. The interest here can only be 
considered a tenancy from year to year, and therefore within the opera- 
tion of the statute. The following cases bear upon the point : Doe d. 
Tyndcd v. Roe (a) ; Doe d. Pemberton v. Roe (b) ; Doe d. Cardigan v. 
Roe (c) ; and the case of Lessee KeiUy v. Ejectovy decided in this court 
the 25th June, 1827 (rf). 

Crampton, J. — I dp not think this case is within the operation of 
the statute. I must refuse the motion ; but, if you please, you may 
mention it to the full court (e). 

(a) 1 D. Pr. C, !4:J ; 2 B. & Ad. 922. (6) 7 B. & C 2. 

{c) 1 D. & Ry. 540. 
(d) This was the case of a tenant who held under a written agreement, in which 
there was no term specified, but the tenant bound himself to deliver up the premises at 
any period required, aAer six months* notice. The court, on a contested motion, or- 
dered the tenant to giTO security for costs. 

(r) The case will not be moved ogain. 



Digitized by 



Google 



IN MICHAELMAS TERM, 1838. 7 

Monday^ November bth. 

PRACTICE— VACATING JUDGMENT AS IN CASE OF 
NONSUIT— CONSENT. 

Hawkesworth r. Boe. 

Mr. Gum LEY applied for liberty to vacate a judgment in case of non- 
suit entered ap against the plaintiff in Hilary Term, 1828. The defend- 
ant was dead, and no person had taken out administration to him, but 
the defendant on record had given his consent to the application. 

No rule. 



Monday^ November 5th, 
MANDAMUS— FEVER HOSPITAL— APOTHECARY. 



The Queen, at the suit of 



Phelan, r. the Treasurer of the 



Michelstown Fever Hospital. 



Mr .D. R. Kane moved, on behalf of 



Phelan, to make the con- 



ditional order in this case absolate. The conditional order was ob- 
tained on the 2d of June, and was for a mandamus^ to compel the trea- 
surer and governors of the fever hospital of Michelstown, in the county 
of Cork, to appoint the said Phelan to the situation of apothecary to 
that hospital. An election was held some time ago, when Phelan 
and another person of the name of Bateman were the only candidates ; 
the latter was elected. If it be true, as is sworn, that he was not duly 
qualified by law as an apothecary, his election was void, and Phelan 
should be appointed The conditional order had been served upon 
Bateman, and he answered Phelan's affidavit. In his affidavit, he states 
that he resided in an apothecary*s nine years ; that during that time he 
was employed iu compounding medicines, and that he was afterwards 
attached to a dispensary for three years. This is quite insufficient, and 
does not constitute him a qualified apothecary. The 54 G. 3, c. 62, s. 
6, requires the apothecary of a county hospital to have duly served an 
apprenticeship. The 5 G. 3, c. 20, s. 4, prescribes the qualification of 
the surgeon ; and the 31 G. 3, c 34, requires that an apothecary shall 
be examined, and obtain certificate, &c before he shall be qualified. 
The advertisement required a qualified compounder of medicine, and 
directed that certificates of qualification should be lodged with the trea- 
surer the day before the election. What certificates were here meant, 
or what was the qualification intended ? Clearly those prescribed by 
the statute. 



The Court 
will D«t grant 
a mandamuA 
to compel the 
Treasurer of a 
fever hospital 
to appoint a 
qualified apo- 
thecary in the 
place of a per- 
son who was 
elected, al- 
though the 
latter i& not 
duly qualified 
as an apothe- 
cary under 
the 31 G. a» c. 
34. 
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MeBBn.Pigott Q.C. and Barry. The only act which required a qualified 
apothecary referred to coanty hospitals. This is the case of a dispensary, 
and regulated by 56 G. 3, c 47 ; and the provisions of that act give the 
whole control and management of these dispensaries, and the selection 
of the persons to be employed in them, to the members of the several 
dispensaries. It prescribes no qualification. If they are dissatisfied with 
Bateman, they may remove him^ but it is not a case in which this court 
can interfere. 



Mr. Kane replied. 



Rule discharged, without costs. 



Where the 
plaintiffls pre- 
▼ented from 
settiog down a 
demurrer to 
hit pleading, 
In time to ba 
argued in Uie 
temit by the 
promises of 
defendani*sat< 
toroey to with- 
draw the de- 
murrer as fri- 
volous, upon 
certain terms 
with which he 
does not com- 
ply, the court 
will order the 
demurrer to 
be put in the 
list for argu- 
ment. 



Tuesday, November 6ih. 

PRACTICE— FRIVOLOUS DEMURRER. 

The Administrator of Gowbr v. the Administrator of Brett. 

Mr. Nelson moved, on behalf of the plainti£F, that the special demur- 
rer filed in this case should be set aside as frivolous, and filed only for 
the purpose of delay, or for leave to set it down immediately for argu- 
ment When the paper books were made up, and the plain tifiTs attor- 
ney was preparing to set the case down for argument, the defendant's 
attorney agreed to withdraw the demurrer, which he admitted to be 
groundless, pay all the costs incurred, and swear to merits on or before 
the 1st of November, on the terms of being allowed to plead de novo. 
The plaintifiTs attorney was satisfied with this arrangement, but the 
affidavit of merits was never filed ; and, in the mean time, the period 
passed when the plainti£P should have taken the necessary steps to have 
the demurrer set down for argument this term. The case of Wilson v. 
Tucker (a) was in point, and also the case of Townley v. Minchin (^), 
which was decided in this court. 



Per curiam,' 
Friday next 



-Let the case be set down for argument in tlj^e list for 



fl) 2 Dow. Pr. C. 8^ 
(6) This was a case in which Mr. Nelson moved the court to set aside the demurrer 
as frivolous, and filed for the purpose of delay. It was an action by the indorsee 
against the acceptor of a bill of exchange ; and the court allowed the motion. 
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Wednesday ^ November 7th. 

PRACTICE— SERVICE— SCIRE FACIAS. 

MaRPUT V. Lord Carbjbrry. 

Mr. FiTZOiBBON mo'^ed that the conditional order in this case be made 
ahsolaie. He obtained a role nisi to issue a scire facias to revive a 
judgmenty in Easter Term, and part of the order was, that it should be 
served upon the defendant's attorney six days before the ensuing term. 
It was served on the 19th May ; term began on the 24th, which was not 
a strict compliance with the order. An affidavit of service was filed, but 
the officer refused a certificate, although no cause was shewn. The 
officer should certify that no cause was shewn. 

Per curiam. — The officer was right. We will now give yon a new 
order, to issue the scire facias^ unless cause shewn four days after ser- 
vice. 

Wednesdai/f November 7th. 

PRACTICE— NONSUIT— SERVICE— AFFIDAVIT. 

Assignees of Pepper and Locke v. Nbwenham. 

Mr. R. C. Walker moved, on behalf of the defendant, for judgment 
as in case of nonsuit. The cause was at issue in Michaelmas Term, 
1834 ; the defendant subsequently moved for a nonsuit, which was re- 
fused, upon the peremptory undertaking of the plaintiff to go to triaL 
The plaintiff did not go to trial pursuant to his undertaking, and an ab- 
solute order was now sought on notice. The affidavit of service stated 
that the notice was served at the dwelling-house of the defendant, in- 
stead of stating service to be at his registered lodgings. 

Per curiam.— Your affidavit is defective. Take a conditional order. 



Where part 
of « condition- 
al order was, 
that it should 
be serred upon 
thedef^dant't 
attorney six 
days before 
Term, and the 
order was 
served upon 
the 1 9th May, 
and Term be- 
gan on the 
24th*He/d; 
that the senrice 
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that a new or- 
der should be 
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If the affida- 
vit of the ser- 
vice of a notice 
of motion state 
that the notice 
was served at 
the dwelling 
house of the 
attorney, it 
will be defect- 
ive; it should 
state the ser- 
vice to be at hit 
registered 
lodgings. 



Thursday, November Sth. 
PRACTICE— JUDGMENT AS IN CASE OP NONSUIT- 
PEREMPTORY UNDERTAKING TO GO TO TRIAL. 

O'DONOHOE V. O'DONOHOB. Where on 

Mr. Fallon moved for judgment as in case of nonsnit. He made a j™5gm°cnras in 

similar application^n this case on the Sth of May, and the plainti£P then caseof nonsuit* 

after defiiultt 
on a peremptory undertaking to go to trial, given on a former motion, the plaintiff gives 
a peremptory undertaking to go to trial at the ensuing sittings, he will be put under 
terms to pay the defendant the costs already incurred, the cosU of this motion, and ^Iso 
tliat the defendant may enter up judgment without further motion, if the plaintiff fiul in 
going to trial pursuant to this undertaking. 
C 
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gave a peremptory undertaking to ^o to trial. Notice of trial was 
served on the 19th May, and afterwards withdrawn. A motion was 
again made for judgment on behalf of the defendant, when the plaintiflTs 
attorney postponed the motion, for the purpose of filing an afiidavit to 
the effieot that he was prevented from going to trial by a compromise 
which was then pending. There has been no compromise since then, and 
no proceeding has been taken by the plaintiflf. 

The Attorney for the plaintiflf undertook to go to trial at the ensuing 
sittings. 

Per curiam. — Let the plaintiflf be at liberty to go to trial at the ensu- 
ing sittings, on the payment of the costs already incurred, and the costs 
of this motion, as a condition precedent ; and if he make default, let the 
defendant have judgment, without further order. 



Saturday f November Sd, 
PRACTICE— TAXATION OF COSTS— PARTY AND PARTY. 

Jones v. Contnoham and others. 

In Uie ttza^ jn i\^\^ ^^^^ ^^ motion, that the oflficer should revise his taxation, an 
tlon or costs 
between party order was made on the 26th of April, 1838, that the Taxing OflScer, 

^^J*^ that ^^* ^*"^> should report specially on the grounds upon which he dis- 

en attorney allowed the following items : — 

foraem^'de- 1st. A fee of 2s. 6d. on the appearance entered for each defendant. 

fendants will 2d. All reasonable and proper charges for obtaining the necessary 

lowed one ap- information for the preparation of the special pleas of justification on 

P®^°S? ^^ behalf of the defendants, and for instructing counsel for that purpose. 

adversary is The principal charges in this item were three consultations on the 

tw^n^ML^ subject of the pleas attended by three counsel, and expenses attendant 

one consulta- thereon. There was also a charge for the '' instructions of pleas.** The 

^iMd^ofltht^ defendants' attorney stated, in his aflSdavit, that the costs actually and 

directions of necessarily incurred up to the time of filing the pleas amounted to £106, 

fngconnsef^or &od that £35 only had been allowed by the oflioer. 
for the instruo* 
iionofpleas;or 

for the revising and settling the draft pleas by leading counsel ; or for one fair ropy of the 
pleadings laid liefore counsel for the direction of proofs ; or for one fair copy of the direc- 
tion of prooft to a s sist the defendant in his inquiry after the necessary witnesses. 

3d. That the ad?enary is not chargeable for the costs of procuring, from the journals of 
^ House of Commons, a compared copy of evidence gtTen before the Committee of the 
House. 

4th. That he is not diargeable with the expenses attending the examination of several 
perMUi, in order to select from amongst them those only whom it would be usefUl and ne- 
cessary to produce upon the trial. 
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.3d. The fees paid to defendnnto' coansdy and the expeiues attendant 
upon one oo^ultation of the defendants* counsel, settling the special 
pleaA of justification, or, in lien thereof, an additional fee to the counsel 
whQ rensed and settled said pleas. 

4tb. The somof £13. 2a. paid the London correspondent of the de- 
fendants' attorney for, and the other expenses attendant upon procuring 
from the journal office of the House of Commons, a compared copy o£ 
the evidence given by the Committee of the House of Commons on 
Orange Jbodges, for tlie purpose of setting forth certain portions of the 
sam^ verbaHmy in the defendants' pleas. 

5th. The fee paid the leading counsel for revising and finally settling 
the draft pisas. 

6tfa« One fair copy of the proceedings^ 

7tii» The fee paid the leading counsel for revising the directions of 
the defendants' proofs. 

8th. One copy of counsel's directions of proofs. 

9th. Reasonable remuneration to the defendants' attorney, for com- 
nuuiicating with the defendants as to the witnesses to be produced in 
support of their pleas ; esEamining^ at Magherafelt, in the county of 
Londonderry, the different persons returned by the defendanto as able 
to give useful evidence, and taking notes of their testimony, and finally 
selecting such persons as it was considered most adviseable should be 
subpcdnaed to attend the trial, the effect and result of which was to pre- 
vent the necessity of subpoanaing several witnesses to prove the same 
feets, whereby considerable expense was saved to the plaintiff (a)« 

Mrm Smith, Q. C, with whom were Messrs. Napivb and Wuitksibb, 
this day renewed the application for an order upon the officer to review 
hia taxation of these costs. The grounds upon which the officer pro- 
ceeded, according to his own report, were erroneous, both in matter of 
fact and in point of law. This motion is grounded upon the affidavit of 
the defendants' attorney, which states, " that the action in this case 
''was for an alleged libel, contained in certain resolutions entered 
*'into at a public meeting, in which the defendants animadyerted 
^^on eertfun evidence given by the plaintiff before a committee of the 
**^ House of Commons ; that said evidence affected the eondHot and mo- 
^tivesof the defendants, in their character as magistrates, for a series 
^of years; that deponent was advised that it would be necessary to pro- 
<' cure the evidence g^ven before the House of Consmons, the resolutions 
« agreed to by the defendants, and also obtfun from the defendants full 

(a) The report is so Toluniinous, that it was found tmpossihle to gtveeren an out- - 
line of it; but the substance of the important parts of it are given in the arguments df* 
Connflet ... 
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<< information on the several matters of fact affecting each separatrijr, 
** and the whole of them oollectirely, on which they coald rely as 
** grounds of justification ; that all this was done, and that, for all this 
<' tronble, not one fraction was allowed." The officer refused any reiwi- 
neration for all the trouble which the defendants' attorney necessarily 
incurred in the proper discharge of his duty to his clients, on the prind- 
pie that the attorney was sufficiently remunerated by the fee allowed 
him for the drawing and engrossing of the pleas; the oon8eq\ienoe of 
which is> that in every case of such magnitude and so much complexity 
as the present, the costs fairly and necessarily paid out of pocket will fkr 
exceed those which the officer will allow. Upon the first item, the officer 
reports, that he disallowed the charge of 2s. 6d. for each defendant, be- 
cause it was the invariable practice to allow only the charge of one defend- 
ant, no matter how numerous the defendants were for whom the attorney 
appeared, and stated these reasons :— -<< That the attorney was paid for 
** his signature, and in this case only one signature is required ; and al- 
<< though there are distinct stamp duties upon each appearance, that does 
'^ not give a right to several fees ; because, when an affidavit is entitled 
" in several causes, there is a stamp duty for each cause, and the- attor- 
** ney has only one fee for his signature to it.'' In this part of the report, 
Mr. Clancy shews himself as much mistaken in fact, as he is erroneous 
in point of law. It has not been the invariable practice in the office, 
thus to tax the appearance fee for several defendants ; for the only sur- 
viving Prothonotary, Mr. Farran, states directly the reverse, and that, 
during his experience, a distinct fee was allowed for each defendant. 
The present practice has crept into the office lately, and has been pa»ed 
over, $ub silentio. Neither is the fee allowed for the signature, but it is 
allowed for the act of appearing. If a man have nine clients, it is but 
common sense that he should be paid for all. It is necessary for him to 
communicate with each of them : he has precisely the same trouble as 
in the conduct of so many distinct cases. Besides, he might enter nine 
distinct appearances, or nine di£Perent attomies might enter appear- 
ances for these defendants, and they would be entitled to the several 
fees. If this practice be encouraged, by denying the fiur remuneration 
to the solicitors, see to what ruinous consequences it will lead. Positive 
evidence to contradict Mr. Clancy's statement, that this has been the 
invariable practice, is also derived from the number of law funds paid 
in this very case. Previous to the abolition of fees to the officers of the 
courts, the attorney was entitled to the same number of fees as the offi- 
cers. The law fund has been established in lieu of the fees paid to the 
officers ; and in this particular case there are nine law funds paid, prov- 
ing, beyond dispute, that, according to the ancient practice, the attor- 
ney was also entitled to nine fees, although the defences were consoli- 
dated. Another of Mr. Clancy's reasons for disallowing this charge is, 
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tliat where affidavits are entitled in several causes, sepfirate stamp duties 
are paid in each, and only one fee paid to the attorney. But the mode 
in which stamp duties are collected is a mere fiscal arrangement, and 
cannot affect the question ; and it is very well known that, for example, 
in equity cases, drawing money out of court, kc^ it is necessary to give 
BOtioe to all parties interested in the funds, and thus entitle the affidavits 
in every cause, the parties in which are interested in these funds ; but 
there is no additional trouble whatsoever imposed upon the attorney, 
*andy eonsequendy, no additional fee. 

Crampton, J. What charge is made for the plea ? 

Mr. Smidu — Only one fee ; but there is but one law fund charged 
ako, which oonfirms my view that the number of fees are to be regulated 
by the number of law funds. It proves, that the practice as to fees for 
Ihe plea and for the appearance, was different ; the plea was regarded 
as a joint-stock act of the defendants, whereas the appearance was not 
^0. A case similar to this was decided in the Rolls ; it was the converse 
of the present The Master allowed the fees, and the plaintiff moved 
to a review, but the court thought the charge a fair one. Pike v. 
Auikn (b). And the court of Chancery has laid down the principle, 
that in^tazingthe costs between party and party, the Master should adopt 
ike same rule as between solicitor and client (c). Mr. Bourne is in 
court, who taxes at the crown side,and be will state that distinct fees are 
i^wed at that side of the court, for the several defendants for whom 
appearances have been entered. With respect to the second item, Mr. 
Clancy reports, that he disallowed the three consultatious of counsel on 
the subject of the pleas and expenses attendant thereon, upon the autho- 
rity of the General Rule of the 8th May, 1832. Mr. Clancy totally 
mistakes the effect of this rule. The first part of the rule applies to 
the shortening of pleadings in certain cases, and the second part to 
consultations after issue joined. It, in point of fact, allows a charge 
for instructions not allowed before, as remuneration to the profession 
for ensoluments which were curtailed by the shortening of the plead- 
ings ; it was intended generally to favour the profession, and allows 
even in those trivial cases where the pleadings are shortened, one con- 
sidtation, but was never meant to apply to cases of great importauce 
and beset with difficulties like the present, where the attorney must 
of necessity incur the expense of consultations in the earlier stages of 
the cause, in order to conduct properly and honestly his clients* cause. 
Mr. Clancy is wrong in principle, that he cannot allow more costs for 
the preparation of a cause in a matter of £5000, than in one of £5. If 
such an inflexible rule be established, the result will be, that» defendants 
hrou^t into court involuntarily and improperly, will be mulcted for 

(b) eU R. N. S. 238. ( c ) 117 Gcnernl Orders, Chanc. 
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epcpMies fiiiriy and nacessarUj iocarred id the proper maDagemeot of 
ikm eBMy 99 Uiey will in the present case, to the amount cxf £300, for 
theiv Qoeeess. The report upon the fourth item is a tigsne of absurdity. 
De a(^t it was an aot of extreme caution in the defendants for whicb 
they should not be paid, to get a compared copy of the evidence in order 
to finune their plea, but every lawyer knows that if the defendants relied 
upon th» printed copy, and that that was erroneous in a single word, 
their pleas would have gone for nothing, for there would have been a 
fatal variance at the trial. No counsel would be justified in putting his 
name to pleas drawn from the document, for not using which, Mr. ClaBoy 
sneers at the over-caution of counsel, while he could procure a compared 
copy of the evidence with the signature ol the plaintiff attached to it, 
acknowledging its accuracy and correctness. Mr. Clancy says the 
compared copy wis unnecessary, because the variance might have arisen 
as wdl after the precaution of obtaining it, as if the printed copy had 
been used, but the folly of that observation is apparent from what has 
been already stated. Bat, says Mr. Clancy, the costs of the compared 
o^y should not be allowed, because it was not used as evidence at the 
trial ; thus although the document be absolutely necessary to the proper 
framing of the defendants* pleas, still if they cannot use that document in 
efvideneoi but require parol evidence to sustain the pleas, he is not to 
be allowed the costs of it. The entire of this part of the report is a 
tissue of nonsense, and in point of fact, the counsel on the other side 
have given it up. The fifth item is a fee to leading counsel for revising 
draft ]4eas, and it has been disallowed, ^'because," says the report, ^* it was 
<< another act of over-caution on the part of the defendants for which 
** the plaintiff should not pay." In a cause such as this, it would be an 
act of the greatest indiscretion in a junior counsel, no matter what his 
knowledge or ability might be, to rely wholly upon himself Jn the c(hi- 
duct of the case, and the court never should establisli an inflexible rule 
that the same costs are to be allowed in the preparation of a case upon 
a bill of exchange, and the most difficult and embarrassing case that can 
be brought forward. The sixth item, being a sum] of £2 19^. Sd. for a 
copy of the pleadings laid before counsel to direct proofs, has been dis* 
allowed, on the ground, that the proper course is to lay one of the briefii 
intended for trial before counsel. Now, this was utterly impossible in 
this case, for an attorney will not be allowed for briefs made out before 
notice of trial has been served, which in this case was an eight days' 
notice, a period which never would have been sufficient for the direc- 
tion of proofs^ in a case where about eighty witnesses were examined 
on the trial, some of whom resided in England. The seventh and eighth 
items ought to be allowed upon the same grounds as the fifth, that the 
importance and difficulty of this case distinguished it from ordinary 
cases and necessarily required those expenses for the due and proper 
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mmmgement of it. As to the nintfc item, there is no ground for refssbg 
it ; if Mr. Clancy was looking ont for a mode to create and acconnilaite 
costs, he could not find a hotter one than by refosing these costs, for the 
entire effect of the proceedings in which they were incorred, was to 
diminish, most considerably, the expenses, by making a selection of the 
witnessestobeproduced. Asitwas,aboat eighty witnesses were examined; 
if diis proceeding had not been adopted, five- hundred might have been 
produced, and the plaintiff should pay the costs of evefry one of theuk 
The principle of this charge is acknowledged in the courts of Equity (J); 
and in cases like the present, this court has interfered to correet the taxa- 
tion of the officer. Little ▼. G^ore, («)> and Magee y. Harv^ (f). All 
the courts act upon the principle, that where there is success liiere ought 
to be indemnity. If the costs be fairly, honestly, and from necessity 
incurred, the successful party should be indemnified. Mr. Clancy thinks 
he has no discretion as to these costs, that there is an infiexiUe rule 
which applies alike to the most important and the most trivial daee ; in 
that view the Law Society differ with 'Mr. Clancy, and tibey hare felt H 
a duty they owe to the profession, to assist in baring this matter fcdly 
brought before the court, and for this purpose they have given all the 
assistance in their power to the defendants' attorney. If the principle 
of indemnity be not recognised in the present case, the ddbndants for 
their success wiB have lio p&7 £300. 

Monday, November 5th, 

Mr. flb/mef.— ^The question is, not whether the attorney is to be paid 
his costs, but how much of these costs are to be taxed as costs between 
party and party. The officer has set forth fully the gromids upon which 
he disallowed the Several items, and these grounds are so unanswerable, 
that it is only necessary to state them fiilly, in order to'satisfy the court 
of the sound principles upon which the officer proceeded. The first itetn 
he disallowed, because he states it to have been <' the invariable practice 
'< of the taxing officer to disallow it." Here is the deliberate statement 
of the officer, bound to report faithfolly to the iSourt, that he has in tiiis 
instance followed the invariable practice ; and is this a period at which the 
court win sanction the increase of law costs, when tlie legislature is re- 
sorting to every means, through the civil bill court and otherwise, to 
curtail those expenses? As to the flBcond item, he disallowed ^the 
^consultations and directions of proofs,*' under the authority of the rule 
of the court already referred to. That rule is most salutary : it allows 
Ihe costs of one consultation and one direction of proofs. If the court 

(<0 101 General Order Chanc. (e) Batty 444t 

(/)1 Hud.& Bro. 106. 
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allow more, where will the evil stop ? Is every case.to come before the 
court, in order to determine whether one, two, or three coasoltatioiis 
are to be allowed ? Here there are five consnltations : is the adversary 
to pay for the five ? If not, for how many most he pay ? These diffi- 
culties establish the necessity of a binding rule. The adversary is not 
to pay for the peculiar difficulties of each individual case, or the degree 
of caution or circumspection which the advisers of his opponent may 
choose to ezeicise. The officer further states that he disallowed the 
^ instructions for pleas," because it has been the uniform practice of the 
officers to consider the remuneration of the attorney for this service, to 
consist in the emoluments arising from the drawing and engrossing of 
the pleadings. The client is bound to pay all the expenses, but the ad- 
versary is only bound to pay for one consultation, and one direction of 
proofs. If the extreme caution of the client or his advisers suggest 
more, the client may pay for them, but the adversary should not Here 
again the court is called upon to change the uniform practice of the tax- 
ing officers, and open a door to a class of expenses which, if once al- 
lowed, no one can say where they will end. The third item, the officer 
most properly states, if he allowed it, it would be an unwarrantable 
eva^on of the rule of the court already referred to. The fourth item, 
the officer states he disallowed, on the same grounds on which he disal- 
lowed the second, as being an act of caution and circumspection for 
which the adversary should not pay; <<He has never known an 
^< instance where the party has been allowed a charge of this nature 
<' against another:*' and he adds, ^'That if once allowed, a class of 
^ charges will be let into the costs between party and party, which it 
^ will be impossible for the taxing officers to control." Here is the deli- 
berate statement of the officer, that he has never known such a charge 
to be allowed ; and he adds, on his experience, that if allowed, it never 
can be controlled. The court should hesitate long before it would, after 
this statement, alter a practice which has existed since the establishment 
of the office. If the client desire those expenses, let him pay for them ; 
he is not to be indulged in them at the expense of his adversary. In this 
case they had the attested copy of the evidence, and they seek to charge 
their adversary with it, although their over caution prevented them from 
using it on the trial, and made them incur the heavy expense of wit- 
nesses from London, where they were utterly unnecessary. That at- 
tested copy was ample evidence ; for the evidence given before a com- 
mittee, if not a record, is a quasi record ; and an attested copy of it is 
unexceptionable evidence. Having, then, gone to the expense of it, and 
not having made the proper use of it, they are bound to pay for it. The 
fifth item was disallowed, because it has been the invariable practice to 
disallow such a charge. If they are to be paid for laying the pleas before 
Mr. Blackbume, why not be paid for laying them before another and 
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ftBOtber. The sixth iton was disallowed, in conformity, also, to the 
geaeral practice of tlie offioot The seventh item was disallowed,) npon 
the ground that, if allowed, it would be a violation of the general rule 
of the court ; and nntil that rale is repealed, no such charge as this can 
be allowed against the adversary, in a case where one consultation and 
one directioB of proofs have been already allowed. The eighth item was 
disallowed, beeanse he states, and the principle cannot be disputed, that 
Uie phuntiflF is not to pay for, or assist in, any inquiry after the defend- 
ants* witnesses. He pays for the evidence when found as detailed in 
his adversary's briefs, and for the expenses of the witnesses ; and in 
support of his views he refers to the case of Laing v. Bowesig). The 
ninth item he disallowed, because, from the evidence taken down at 
Mi^erafdt, selections were made of the necessary evidence, and 
tiiese portions were briefed ; and the plaintiff is called upon to pay, not 
only for the selected part, but for that which is rejected ; and the officer 
is called upon to allow for evidence he cannot see, which is contrary to 
the sound prindples of taxation, << that the officer should not allow, as 
'* against a party, any charge of which he has not the means to judge, 
^ nor the power to control." It was said on the other side, that the 
eflfect of this charge was to save expense, because if five hundred wit- 
nesses were examined in the country, and eighty selected from them, 
the phuntiff was saved the expense of having the five hundred exa- 
n^ned on the trial ; but that is incorrect, for they would not be allowed 
for witnesses who proved nothing but irrelevant matter, nor would they 
be aDowed for ten witnesses who deposed to the same fact, as must have 
been the case, if the defendants had not taken that precaution. It was a 
safe and proper precaution on the part of the defendants, and the ex- 
penses of which he, and not his adversary, is bound to pay. The 
court, I repeat, should hesitate long before it would disturb one prin- 
ciple laid down in this report. These costs were incurred in the ordi- 
nary action of libeL The defendants' demand against the plaintiff 
amomited to £982. 6s. lid.; the sum deducted by the officer amounts 
to £300. 19s. ll^d., leaving a balance, which the plaintiff is bound to 
pay to the defendants, amounting to £681. 10s. 11^ This is a serious 
som, as between party and party ; but what will be the consequence if 
this court should decide against the principles of taxation laid down in 
this report? The officer states, besides his other grounds, that he dis- 
allowed the several items, *< because it had been the invariable practice 
'^to disallow them; because he never knew an instance in which such 
*< charges were allowed between party and party." If this couit, then, 
direct the officer to allow any one of these items, that decision will go- 
vern him in the taxation of the costs of cases in this court, but he will 

ig) 3 M. & Sel. 89. 
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be goided by the old and long established practice in taxing the costs of 
the coarts of Exchequer and Common Pleas. The matter may come be- 
fore these coarts, and they may differ with this court upon the propriety 
of the altenrtion, and thus different principles of taxation will prevail 
with respect to the costs in the several courts. Is it desirable that the 
costs allowed in a cause should depend upon the court in which it may 
be tried ? Tet this is the almost inevitable consequence, if one court 
shall alter the practice which has for a long time prevailed. If a 
vicious practice exist in the office, the Twelve Judges should meet and 
correct it: but no> court will pursue a course which will create a dissi- 
milarity of practice in the several courts, in a matter in which unifor- 
mity ought to prevail. 

Mr. Whiteside replied — The officer is mistaken in stating that it had 
been the invariable practice to disallow the several items which he has 
disallowed in the present case. With respect to the first item, the only 
surviving Prothonotary has certified that, before the appointment of the 
taxing officers, it was the invariable practice to allow a distinct fee for 
the appearance of each defendant. Mr. Meares and Mr. Stewart, 
whose duty it was also to tax costs, as Clerks of the Pleas, corroborate 
the statement of Mr. Farran ; and the same practice prevails at the pre- 
sent day at the crown side of this court : so that the officer is quite in 
error, when he states the taxation in the present case to be conformable 
to the uniform practice of the office. — [Burton, J. The present is not 
quite anali^us to a craum case ; and although the ancient practice may- 
hare been to allow ffeVend fees, still it would appear, that since the ap- 
pointment of the taxing officers, who have acted now for about sixteen 
years, only otae fee has been allowed.] — Many grievances will be al- 
lowed to pass over stU> silenHo ; and it is only where it comes to be a 
matter of serious importance, as in a case like the present, that a review 
of the officer's taxation will be applied for. It proves this, at least, that 
the officer's report is inaccurate, and not to be relied on. The officer is 
also mistaken in principle, in stating that the attorney is paid for his 
signatore, and that the appearance is analagous to the case of a joint 
plea, where the attorney only receives one fee ; for, after the appear- 
ance, the attorney might file a separate plea for every one of these de- 
fendants, which clearly establishes that the appearance for each defend- 
ant is a distinct and separate act. In Chancery, distinct fees are allowed 
upon the ap|>earance of several defendants. AusHn v. Pike. As to the 
second item, the very rule which the officer relies upon against the 
charge is, on the fair construction of it, in favor of the charge. It gives 
the officer a discretion as to the allowance of all costs which shall have 
reasonably been incurred between party and party after the commence- 
ment of an action, although not before allowed; and then the rule refers 
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to a later stage of the proceedings altogether, and directs the officer to 
allow, at this stage of the proceedings, one direction of proofs, and one 
consultation. If, then, upon this yery rule, the officer does not report 
that the costs we claim were unreasonable, (and he does not do so,) he is 
boond to allow them. In England, where the remuneration of the attor- 
ney is much greater than in this country, these charges are allowed, as 
appears from WordtwortKs Rules, 235; and in the case of Lessee 
Blackwood v. Gregg (A), the court of Exchequer directed the officer to 
allow several items which he had disallowed ; and erery member of the 
court expressed an opinion that the taxing officers were going too close 
to the wind, and that the profession were entitled to a more liberal re- 
muneration than the officers were in the habit of allowing. As to the 
third item, it is also allowed in England, and there is no ground for re- 
fusing it in this country, where the peculiar nature of the case renders 
it imperative upon the defendant to incur that expense. The fourth 
item the officer states he disallowed, because the printed report afforded 
equal security to the defendant. It is utterly absurd to say there is the 
same security in relying upon a printed and a compared copy of the 
evidence ; and it would have been madness in counsel to trust to a 
printed copy in a case like this, when an attested copy could be had of 
the plaintiff's evidence, signed with his own hand, and he thus estopped 
from disputing its fidelity and accuracy. The principle of this charge is 
admitted in Johnson v. Lawson (t), and in Holmes v. Holmes (A), and 
the grounds upon which it has been resisted are extremely frivolous. 
Some of them have been already noticed. Amongst other reasons, it is 
said the printed copy was not given in evidence, and therefore the de- 
fendant did not make the use of it which he might have done, and thus 
save considerable expense, incurred in proving the matter of the pleas of 
justification at the trial. The fact is, he found that the printed copy 
fortunately agreed with the attested copy ; he required, by notice, a 
consent that it should be admitted as evidence, and the answer was^ 
that the plaintiff would admit nothing. The plaintiff puts the defendants 
to the strictest proof of every part of their case, and now refuses the 
expenses necessarily incurred, upon the ground that these expenses were 
incurred by the over caution of the defendants' advisers. The defend- 
ants are driven to incur an expense of £200, by the obstinate refusal of 
the plaintiff to admit the evidence tendered by the defendants ; and are 
they not to be indemnified now for these expenses, which the plaintiff's 
conduct rendered unavoidable ? On the same principle, the fifth, sixth, 
and seventh items should be allowed. Where a defendant is involunta- 
rily dragged into a court of justice, and obtains a verdict^ he should be 

(hj Glascock, 22% (i) i BiDg.34U 
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indemnified for all fair and necessary costs whidi he has reasonably in* 
curred in the preparation and proper management of his defence. The 
inquiry should be, are these expenses, under all these circamstances, 
reasonable ? The officer should exercise his discretion, and not apply 
one rigid rule to every case ; and had he done so in the present in- 
stance, he must hare admitted that these charges were not only reaaon- 
able, but unavoidable, in the proper conduct of this case. The eighth 
item is allowed in England; as appears in Stewards Observations on the 
New Rules, 42, and it is most reasonable that it should also be allowed 
here. The ninth item is one which the court is bound to allow in further* 
ance of public justice. The consequence of refusing this item will be, 
that the parties will avoid the expense, and many more witnesses will 
be produced than are at all necessary, and thus the costs absolutely in- 
creased, and the cause of justice greatly impeded. The officer has ire- 
ferred to the case of Laing v. Bowes, but that case does not apply. 
The charge was properly refused in that case, because tbe party might 
have given secondary evidence, and thus avoid the expense of pro- 
curing the witness. The argument, that the court by allowing these 
charges would create a difference of practice amongst the courts, would 
prevent a review of taxation in every case. This court has already 
corrected the practice in the office, where it disapproved of the officer's 
taxation, as in the case Gre&i v. Atkinson (a) ; and no evil resulted from 
the interference of the court. The plaintiff, in the present case, is 
bound to pay every item, which the defendants reasonably and necessa- 
rily incurred in the management of their defence. It is dear, that the 
officer in his taxation, in respect to some of the items, went upon wrong 
principles ; and with respect to most of them, upon an erroneous im- 
pression, that it had been the invariable practice in the office to dis- 
allow the charges; whereas it is certfied tbat, at least before the appoint- 
ment of the present taxing officers, these charges were invariably allowed. 
— [In support of his views, Mr. Whiteside, referred to Peilmer's Tables 
of Costs, 50, and also to the tables of costs in the court of Chancery ; and 
upon the following day he handed in two copies of bills of costs, taxed 
as between party and party, by the late Mr. Stokes, in which the ex- 
penses attending the examination of witnesses preparatory to trial were 
allowed.] 

Saturday, November 17th. 

Crampton J.— This day delivered the judgment of the court, and 
said the court was unanimous in the rule he was about to pronounce. 
This case came before the court on the motion of the defendants, for a 

(0 1 H. ind Bro. 34r. 
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re-taxation of the costs in the'caose, and the defendants compkin that 
the officer disallowed certain items which thej were entitled to hare 
taxed, as costs between party and party. The o£Scer was directed to 
report specially to the court, the grounds upon which he disallowed the 
seTeral items; and he made his report npon the Slst of May. The 
amount of the bill of costs as originally furnished, was nearly £1000; 
the items disallowed by the officer, being nine in number, amounted to 
£300, leaving a balance of nearly £700. As to the first item, the offi- 
cer has reported that it is the uniform practice to allow but one appear- 
ance fee, no matter for how many defendants the attorney may appear, 
as it has been also the practice to allow but one term fee, which is all 
that is claimed in the present case ; and there is nothing in the nature of 
the doty for which this fee is allowed, to warrant a deviation from the 
QBtablished rule. It was mentioned at the bar, that this court had de^ 
cided against the daim npon a previous occasion ; and it is sufficient that, 
being contrary to uniform practice, the court will not depart from that 
practice in an individual case. As to the second item, although disallowed 
as between party and party, it is admitted to be a fkit charge between 
attorney and client : and I must observe, that in the argument npon 
the present motion, this distinction was not sufficiently attended to. 
This charge was disallowed under the authority of the General Rule of 
May 1832, which leaves to the officer a certain discretion, but pre- 
smbes limits beyond which he cannot go. I think the officer has 
rightly construed this rule, although his construction has been disputed 
^ the bar. On this head the officer reports, '^ the defendants' attorney 
''states in his affidavit, that the amount of costs incurred necessarily, in 
** the preparation and compilation of the pleas, is about £106, of which 
'< the officer has allowed £35 ; but when it appears that the deductions 
*^ from this sum of £106, consist principally of the costs of three consulta- 
** tions on the subject of the pleas, each attended by three counsel, of nume- 
''rous attendances of the attorney, and of many other charges of a simi- 
" lar nature, your lordship will not feel surprised that such a reduction 
^ has been made." The present may not be the most convenient mode 
of ascertaining the costs which the successful ought to be allowed ; but 
it is the uniform practice, and of course should not be changed for a 
particular case. If the present practice as to costs allowed between 
attorney and client, and those allowed between party and party, is 
bad, let it be altered ; but the taxation in the present case must be in 
conformity to the rules of the office as they exist at present. As to the 
third item, the observations 1 have made upon the former charge apply 
to it. The greatest objection to the report seems to have been to that 
part of it which applies to the fourth item, and it Was made the subject 
of very strong observations upon the officers : it was said to be illegal and 
illogical, while it appears to me to be founded on the soundest pijnciples 
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of reasoning. Fint, he says, ** it is the nniform practice to disallow the 
** expenses of procoring information for the adversary.*' It has been 
strongly urged that the attested copy of the eyidence was absolutely ne- 
cessary, to enable the defendanto to plead ; but I very much doubt that 
it was. In the first instance, it seems to have been thought that it could 
have been given in evidence, but it was afterwards, as appears to me, 
wisely determined not to rely upon it. It is a misuse of legal phraseo- 
logy to call it an attested copy ; it is not a copy of anything which 
occurred in a judicial proceeding, but a document furnished by a private 
individual, the officer of the House of Commons, who had no authority 
to give copies. The attested and the printed copies are of equal autho- 
rity. The document signed by the witness is the only original, bat 
either of the others are equally subject to mistakes. The fifth item 
was disallowed, as contrary to the established practice of the office. 
With respect to the sixth item, it was necessarily and unavoidably in- 
curred ; but the officer reports that such charges have never been allowed, 
and therefore the defendants here are claiming something for their par- 
cular case, which has not been allowed in any other. The seventh item 
has been disallowed, on the ground that it would be contrary to the 
established practice, and also to the General Rule of the court of 1832. 
The eighth item has been disallowed, upon the ground also of uniform 
practice. As to the ninth item, the officer states that this is the first 
time this clum has been made ; he is answered, that it is the English 
practice to allow this charge; but this court is not regulated by the prac- 
tice in England, but by the established practice of the Irish courts* 
If the court allowed this charge, it would open a door to expenses, the 
end of which no one can see. In the discharge of his doty, the officer 
can have no private feeling in favor of either party ; and there cannot 
be a more intelligent or impartial officer than Mr. Clancy. There may 
be an error, in principle, in the present distinction between the costs 
allowed between party and party, and those allowed between attorney 
and client, and it may be desirable to abolish that principle ; but the 
principle has been sustained by the practice of the office, and nothing 
can be more important than the certainty of the charges which will be 
incurred. In these matters the officer is the best judge. If we allow 
items which we find disallowed upon the uniform practice of the office, 
because reasons sufficiently satisfactory are urged against the practice, 
probably we would have to alter the entire practice of the court ; and 
the result would be, the several courts would entertain difierent views ; 
and the same court might entertain different views upon the several 
cases that would come before it. Upon all these grounds, we must 

Refuse the motion, without costs. 
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EXCHEQUER OF PLEAS. 

Monday, November 5ih. 

PRACTICE— AFFIDAVIT TO HOLD TO BAIL. 

Roger Galvin^ Administrator of Charles Gallagher, deceased, 
V. John Miluoan. 

The affidavit to hold to bail, which was made by the piaintiff, stated An affidaTit 

that John Milligan (the defendant,) was indebted to the deponent, as by an admlnisl 

administrator of Gallagher, in the snm of £2a 18s., for the balance of ^^^'^^^l 

one and a-half year's rent, dne '< npon and by virtae of a certain inden- <• upon and bj 

"tare of lease, bearing date the 23d day of October, 18S4s and made !!j^*b«[ring 

^ between the said deceased, in his lifetime, of the one part, and the *• date, &c. and 

** laid John Milligan of the other part ; and deponent saith, that the said « ^^^ tbede* 

** exnn of £28. 18s. still remains jasUy dne and owing to this deponent || ceaaed,of the 

** as snch administrator as aforesaid, by the said John Milligan, ovw and «4 j^\f . (the 

** above aU just allowances," &o. ** defendant.) 

J ' "of the other 

••part,** with- 

Mr. Norman shewed cause of baU. ^ j^Mfheld 

and enjojed 

Mr. Mofyneux objected to the affidavit, as defective, in not shewing a ^^^ ^^/^^ 
tenancy, or stating that the defendant held and enjoyed under the lease, sufficient. 
It b consistent with the statement in the affidavit, that there were other 
parties to the deed, and that the defendant was made a party merely to 
indemnify the lessor, and not as lessee. An affidavit to hold to bail 
must contain a statement of ficicts, shewing a clear right of action, 
which the present affidavit does not. 

Per Curiam. We think this affidavit is sufficient. The court will 
not look too curiously into the language of affidavits, nor suppose ima- 
^nary or possible cases, for the purpose of defeating them. 

Allow the cause of baiL 
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Mondavi NavmmberSth. 
PRACTICE— AFFIDAVIT TO HOLD TO BAIL. 

Hughes, Assignee of Keenan, a Bankrapt, v. Dowd. 

An affidavit '^^ affidayit in this case was made by the plaintiff, as the assignee of 

(6^^^ ^Id ^^^^ Keenan, a bankrupt, and stated that the defendant, James Daniel 

and deliyered Dowd, was indebted te the deponent, as snch assignee, in the sum of 

^J^l or for^" ^^^^' " ^^^ «^<^« «®^^ *"^ delirered by the said Peter Keenan, before 

bis use and by <<his bankruptcy, to him, the said James Daniel Dowd, or for his use, 

sufficient! ^ ^^ ^^^ ^Y ^^' order ; and also for money paid, laid out and expended to 

An affidavit " and for the said James Daniel Dowd, and for his use, by the said 

*• for money ' ** Peter Keenan, prior to his bankruptcy ,** kc 

paid, laid out, 

and expended 

to and for tbe Mr. Jf. FoUon shewed cause of bail, and contended that as much 

forhb^* f^^ certainty was not to be required in the case of an assignee, as where the 

without affidavit was made by the plaintiff in his individual capacity. 

adding^ «at bii 

request,*' ia 

defective. Mr. James Plunkeiy contra. — There is no difference between an affida- 

yit to hold to bail made by an assignee and one made by any other per- 
son, with respect to the certainty required in the statement of the cause 
of action, although there is a difference as to the d^^ree oi positirenesa 
with which it may be sworn. 

This affidavit is defective in two respects i-^rst, the goods are not 
stated to have been sold and delivered to the defendant, << at his request.** 
Dumford v. Mesiiter (a). — [Pennefather, B. That objection cannot 
be sustained, as there is an equivalent averment, <' by his order,'* in this 
affidavit.] — Secondly y it is not stated that the money was paid, laid out 
and expended *< at the request of the defendant.** That is clearly bad. 
'^ Frieke v. Poole (b). Besides, it is a direct violation of the 6th New Ge- 

neral Rule ; and, if an affidavit is bad as to any party it is bad for the 
whole. Archbolds Pract by Chitty, 110. 

Pennefather, B. — The latter part of the affidavit is certainly de- 
fective, for the reason assigned. 

Cause of bail disallowed. 

faj 5 M. & S. 445. (b) 9 B. & Cr. 543. 
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Debt for 
tithe composi- 
tion. The first 
connt of the 
declaration 
staled that T. 
R. and others, 
r tenants of the 
defendant,) 
during a cer« 
tain period, 
had been in the 
occopation of 
lands 

specified in 
the applof- 



withthejear- 
iy sum of £S 
168. 8d., as te- 
nants from 
year to year to 
tliesAid 



PLEADING— DBMURRER^ACTION FOR TITHB 
COMPOSITION. 

Pennefather v. Lee. 

Aetion of debt, for tithe Gompositlon dae to the plaintiff, as rector 6f 
the partah of Kilnafame. 

The first count of the declaration, after stating that the amount of the 
composition had been ascertained by the certificate of the commissioners 
in ISM, and that soch composition had been made permanent by the 2 
emd 5 IF. 4s c 119, and payable yearly, by the 3 and 4 ^. 4, c 97, 
proceeded to state, that dirers persons, to wit, Thomas Ryan and sere- 
nd others (whose names were mentioned), on the 1st of Nerember, 
18SS, and thenceforth, and until the Ist of Norember, 1835, <<had been 
^ in the occopation of certain lands specified in the applotment, and by 
** and in the same made chargeable with certain annnal sums,'' amount- li^Jtf andby 
ing to £8. 16s. 8d. of the present currency, " for a rateable share or pro- ^^ same made 
^ portion of sud composition chargeable thereon.** - - * 

It then arerred, that daring the period aforesaid, the several persons 
brfore mentioned ''held the said piece or parcel of land so tn 
'llieir oc cu pati on, and so assessed and applotted as aforesaid, as tenants 
''^from year to year to the said defendant ; and condnded by stating, defendant, 
that defendant, on the 1st of November, 1833, and from thence until ingtheflrstes- 
the Ist of November, 1835, had the first estate greater than a tenancy j^l^^g'^^J^^f 
from year to year in the lands so occupied, whereby he became liable to naney from 
pay the plaintiflF ''the said annual sum so assessed on the said piece or ^^^//i^Ji^Yo 
"parcel of land." 

Hie second count was similar to the first, bnt for the composition of a 
different parish. The defendant pleaded nilddfet to the whole declara- 
tion, and the following plea to the first count : — onerari turn, because 
all the lands, whereof the said Thomas Rjvn was tenant to the defend- 
ant in said parish, during said period, before the 16th of August, 1832, 
to wit, on the 10th of March, 1829, by indenture of demise made be- den^reVf"di»- 
tween defendant and Ryan, and not otherwise, were demised by the f^f^^^^^^^^^. 
defendant to Ryan for a term still subsisting and undetermined ; and so t. r., were 
the defendant saith, that he, the said defendant, on the 1st of November, R^.'^fj,^^ ^j"^"^' 
1833, and thence to the Ist of November, 1835, had not the first estate still subsiat- 

greater than a tenancy from year to year in the siud lands so supposed defendant ^' 

saitli, tliat 
doringr (he pe* 
riod aforesaid lie had not the Brst estate greater than a tenancy from year to year in 
the said lands so chargeable with the yearly sum of £9 104. 8d. modo et/orma^ as by 
plaintiir in his first eonnt alleged. 
A«/(l— That the averment in the declaration was distributive, and therefore the plea 
bad, AS not answering the whole of the count* 

E 



to 

the composi- 
tion. 

Plea i— 
That all the 
land« whereof 
the said T. R. 
was tenant to 
defendant be- 
fore. 6th Aug. 
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to be occupied and diargeable with the said yearly sum of £a 16s. Sd., 
modo Hfortndj as by the plainttflF in said first connt alleged, and of this 
the said defendant pats himself upon the conntry, Sec 

There was a similar plea to the second count. 

To both pleas the defendant demnrred specially. 

Mr. Smithy Q.C. for the demurrer, contended diat tlie pleas were 
no answer to the declaration, as the denial of the defendant's liability for 
one of his tenants was no answer to his liability for the rest. 

Mr. Napier^ contra.*— The qnestion is, whether the statement in the 
declaration is to be considered as an averment that the persons therela 
mentioned occnpiedthe lands jointly, as tenants from year to year to the 
defendant If so, the plea is good, as it destroys the unity of the estate. 

The declaration avers a joint occupation of the land chargeable ; it 
avers that a piece of land occupied by the several persons is chargeable, 
by the applotment, with the yearly sum of £8. 16s. 8d. 

The 4 <r. 4)^ c 00, s. 34s shews how the applotment is to be made, 
namely, by ascertaining the qualities of the land, and the acreable as- 
sessments applicable to each quality. That is the meaning of the phrase 
^ several sums," amounting to £8. 168. 8d., which is alleged to be an 
entire charge on all the lands. 

The basis of the defendant's liability is the joint occupation of his 
tenants from year to year, who would have been joinify liable befow 
Stanley's act. It is enough, therefore, for the defendant to negative the 
joint occupation. Weak v. Kin^ (a). 

The plea, though in form answering part, is, in legal effect, an answer 
to the whole, as the all^^ation of the joint occupation is indivisible. — 
[Pbnnefather, B. Might you not have averred that the £8. 16s. 
8d. issued out of all the lands ? And having stated thematter of your de« 
fence, you might then have denied that the tenants were in joint occu- 
pation of the lands. As you have not thus put forward your defence 
by the plea, we are bound to make such intendments in regard to the 
declaration, as if the argument were on a general demurrer to it We think 
that the fair meaning of the averment is, that the lands in the respect- 
ive occupation of the tenants were chargeable with the component parts 
of the gross sum which formed the amount of that portion of the com- 
position.] — The plea could not have been framed in that form, and alto- 
gether depends upon the construction of this averment in the declara- 
tion. But, in any view of the case, the inducement to the plea may be 
waived ; and then the averment after the et sic, is a direct denial of a 
material allegation in the declaration, and goes to the point of the action. 
In Co. IML 303, h^ it is laid down, that, ^ Whensoever special matter 

(a) 12 East, iSl. 
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^ U plaaded, and the oonelosioo fei siej if lo the point of the writer ac- 
^^tien, the special matter is wairecL" This practice is strongly sostained 
by the case of Cecil v. HdrrU (a). That was an action of distress for 
rent : pUa — lery by distress, ei sie^ turn deimeL It was found by the 
Toxlict that the rent was paid by the assignee, and that there was no 
distress made. Jadgment for the defendant, for the substance of the 
issne was on the non iJMnet^ and not on the levy. 

Pbnnefathvr, B.-— Yon cannot waire the facts and ^>ecial matters 
stated in the plea which lead to its condnsion. The case cited was a 
case where the iadncement was one mode of the same thing— it was in 
sabatance payment, whether it was an actual payment or a lery by dis- 
tress. The principle is, that where the substance of the issue is prored, 
the mode is imniateriaL As you haye pleaded nil debet, this defence is 
still open. 

Allow the demurrer to the second and third pleas. 

The declaration contuned several other counts, to some of which 
daBunrraahad been taken by the defendant, and allowed* 

In the oowrse of the argument, Mr. Napier stated that he had been 
considering Aether one count of a declaration against a defendant^ as 
the landlord of sereral distinct holdings, occupied by tenants from year 
to year, m^t be objectionaible, on the ground of du^city ; but he was 
of opinion that it would not be open to that objection : and as to the 
passage in Co* IML that perhaps the true meaning was, that the special 
matter might be waired, for the purpose of a trarerse, by the opposite 
party. 

(a} Qto. Elis. 140. 



Tuesday, November 6th. 

PRACTICE— AMENDING DECLARATION BY ADDING A 

NEW COUNT. 

Reynolds v. Brapt. 

Mr. Whtteside applied to amend the declaration in this case, by add- By the prae- 

hig a count for interest. It was an action for money lent, and the coarl, a new 

declaration was filed on the 2d of May hst. cojjnj «*> be 

' added to the 

deelaratioD, 

Mr. BatcheU, Q. C, contra.— This application is too late. A party on^e S^nd 

cannot amend his declaration, by adding new counts, after the end of the Term. 

second term. The principle of the rule is stated, in I Tidd, 698. 
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Pennepatueb, B,-^ There i« no audi role of practice in thib conri. 
I never could understand the principle of sueh a rule ; for, if one action 
were discontinued, the consequence \fould be, thai another would be 
commenced* 

Let the plaintiff be at liberty to amend his deckration, by adding 
another count, upon the terms of paying the defendant the 
costs of this motion ; and let the defendant be at liberty to 
plead de novo, if so advised, within two days from the time the 
declaration shall be amended 



Tuesday, November 6ih. 
PLEADING— EVIDENCE— VARI A NCE. 
Keily v. Whittaker. 



The defendant 
sued under the 
6 C 4, c. 42, 
was described 
in the com- 
xnencement of 
the declaration 
as ** the nomi- 
nal defendant 
for and on be- 
half of a cer- 
tain society or 
co-partnerehip 
called the 
Southern 
Bank of Ire- 
land,*' and was 
stated to be 
sued as one of 
the public offi- 
cer^*' pursu- 
ant to the said 
statute In that 
case made and 
provided ;" 
^* hi Oie body describing him as public officer of the company. 

don the con- 
tract was sta- 
ted as made 
with the de- 
fendant, with- 
out saying as 
public officer. 
At the trial, 
the proof was 
of a contract 

with the society or co paitr.cr&hip. Htld^ tl.at it sufficiently appeared on the pleadings, 
tlial the defendant was sued in bis official, aiid not in his individual, capacity ; and that, 
consequently, there was nu variance between thv ccntxact btatcd and the conimct proved. 



Assumpsit The commencement of the declaration which contained 
counts for work and labor, and the money counts, was as follows : — 
<< Bartholomew Keily, (the plaintiff, &c.,) complains against Francis 
'< Whittaker, the nominal defendant in this suit, for and on behalf of a 
*< certain society or co-partnership, called the Southern Bank of Ireland, 
*^ present here in court the same day, and which Francis Whittaker, is 
''one of the public officers, for the time being, of the saidsodety orco- 
'' partnership, nominated pursuant to a certain act of Parliament^* passed 
'< in the sixth year of the reign of his late Majesty King George IV., 
''entitled ' An Act for the better regulation of co-partnerships of cer- 
" tain Bankers in Ireland,* add is sued in this action as such public offi- 
" cer as aforesaid, pursuant to said statute in that case made and pro- 
" vided, of a plea, &c." 

The body of the declaration was in the usual form, stating the " defend* 
ant'' to be indebted to the plaintiff in the several sums of money in 
the respective counts mentioned, and stating the promise by him, without 



The defendant pleaded non assumpsit. 

At the trial, before Perrin, J. at the last Cork Assizes, it appeared, 
that the defendant had been appointed pnblic officer of a sodety or co- 
partnership called the Southern Bank of Ireland, in the place of one 
Bennett who had formerly held that situation. It also appeared, that 
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Um defeadtnt was one of the meaAevs of the said society or co-partner- 
•Up. 

On the part of the pkintifis, a witness of the name of Howard^ wae 
produced, who stated, that he had been employed by Bennett, the then 
dficer of the Sontheni Bank, to repair and rebuild a part of a certain 
house taken by the Banking Company for the bank-honse ; and that, at 
Bennett's request, and by hb directions, he had employed the plaintiff to 
do Am painting work conneoted with such repairs. This witneu further 
stated, that he (the witness) did not enter into the contract with the 
plaintiff on his own account, but that the latter was employed on the 
part of the Banking Company. 

Other witnesses were examined, who proved that the work was well 
done and that the chaiges were reasonable. 

The plaintiff having closed his case, the defendant's counsel called on 
the learned Judge to non-suit the plaintiff, inasmuch as there was no 
evidenee to support the issue ; contending that the declaration stated a 
contract with the defendant, and a promise by him, and not a contract 
with the company or sodety, or a promise by them ; that the defendant 
was sued in his private ci^^ity, and that there was no evidence^ that 
he was in any way privy to the contract ; they submitted, therefore, 
that the contract proved was at variance with that stated in the dedara- 
tJon. 

The Judge refused to non-suit the plaintiff, but left the case to 
Uie jury, to say, whether they believed the plaintiff had been em- 
ployed by, or at the instance of Bennett, on the part of the bank, 
to execute the painting for them, or by Howard, on his own part, to do 
some of the woric which he himself had contracted with the bank to exe- 
cute. 

His Lordship then called the attention of the jury to the evidence as 
it bore upon the question, and the amount for which they should find for 
the plaintiff, if they believed that the contract was between him and the 
bank. 

Tlie jury found a verdict for the plaintiff for £53. 12s. lOd. 

Pursuaat to leave reserved at the trial, a conditional order was ob- 
tained to set aside the verdict and enter a non-suit, which order 

itfr. Pi0ot^ Q. C, now moved to make absolute. 

As it appears from the evidence that the contract was made with the 
CO- partnership it follows that the form of the declaration is incorrect ; 
inamueh as tne contract therein stated is with Francis Whittaker, not 
describing him as public officer ; and inasmuch as tlie fpromise is not 
alleged to have been made by the society or co-partnership, or by the 
defendant as its officer. 

It must therefore be taken, that the declaration is one against the de- 
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fendant in his tqdiWdaal and private capacity, and as such, it is not sup* 
ported by the evidence at the trial, which was of a contract with the 
society. 

The commencement of the dedaration in which the defendant is dee- 
cribed as pnUic officer, will be relied on as an answer to this objection ; 
bat the commencement of a declaration forms no part of any of the 
counts, and is to be taken only in reference to the suit. 

The statute under which this action purports to be brought is the 
6 (7. 4, c 42. 

There has been already a decision of this court, on a similar statute^ 
and on a question closely resembling the present. Phe1p9 v. Walker (a). 
That tvas an action by the public officer of a company ; bnt whether 
brought by him or against him, the principle is still the sam0.««p-[PBNNB- 
FATHER, B. In that case the plaintiff might have sued in his private ca- 
pacity, for anything that appeared on the face of the declaration. It did 
not state that he sued as secretary. Here the declaration follows the * 
words of the act. — Foster, B. The declaration in this case, is much 
more explicit than that in Phe^ v. Walker,'} — It is, notwithttandingy 
an unnecessary departure from the usual course of precedents* The 
simple and proper mode of pleading would have been to desoribe the 
contract as made with the company, and the defendant as its officer (&). 

The court will not permit any looseness of pleading to be introduced, 
beyond what is absolutely necessary for carrying the purposes of the 
act into operaUon. 

Mr. Smithy Q. C, and Mr. ColUns, Q. C, contra.— If the declaration 
were so framed as to warrant a personal execution against the defendant^ 
it must be admitted that an objection of this kind would be £EitaL But 
it is obvious, that a judgment on this record would not warrant snob an 
execution against him. 

This objection, arising from uncertainty on the face of the dedaration, 
might perhaps have been nuule the ground of special demurrer, but it is 
cured by verdict. The only question that can now be argued is, whether 
on the record, as framed, evidence could have been given on the trial of 
any contract, other than one entered into with the company. In Ph^ps 
Y. .Walker, it appears the biU was indorsed to the company, and that 
consequently, the plaintiff could only have sued as secretary reprefent- 
ingthe company. 

The object of the amendment there was to introduce the word ** as,** 
to shew ^t the plaintiff sued as secretary, and not in hif private capa- 
city ; but if he had been described as secretary, in the commencement of 

(a) 1 Crawf. & Dlz, 141. (6) 2 Chitty on Plead, (last ed.) p. 25. 
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tlie dedaration as here, the nonsuit would not have taken place. That 
•case, when considered, is therefore an authority for us. ThiB description 
in the commencement of this declaration, must necessarily have excluded 
at the trial any evidence of a contract not made with the bank. 

The words of the tenth section of 6 (r. 4, c 42, are quite conclu- 
sive as to the form of the declaration being correct in ascribing to the 
officer the contract of the company. 

The latter part of that section directs, that in all indictments and pro- 
secutions by the society or co-partnership, it shall be lawful and suffi- 
cient to state the property of the society or co-partnership to be the pro- 
perty of one of its public officers. 

If, on the other hand, the construction contended for by the defend- 
ani is to prevail, it may be turned against him in this way : — ^it is in 
evidence that he is a member of the company, and as he did not plead 
in abatement he is therefore, individually liable as a partner. MautU' 
stejjun V. Brooke (c). 

So that in either view of the case, the verdict had agfunst the defen- 
dant ought not to be set aside. 

Mr. Christopher Coppinger, in reply. — The court have no right to 
look to the merits of this cas^; it is a question of pleading merely, and 
looking at the contract stated in the declaration, and comparing it with 
the contract proved at the trial, the question arises, is it the same con* 
tract proved that is stated in the body of the declaration ? It cannot be 
contended for a moment that it is, and the plaintiff is driven then to the 
act of parliament, and by its assistance he asserts that he is entitled to 
support the present action. If however in this case, where the con- 
tract is stated to be with the defendant, merely in his private capacity, 
the act of parliament aids him, it would aid him in every other case 
whatsoever, and then what form of declaration would suffice, supposing 
a plaintiff were to sue the Banking Company on one of their notes ? 

If the declaration stated that the defendant made his promissory 
note, &c, and, on the trial, in support of that declaration, a note of the 
company was given in evidence, could it be contended that this was not 
a variance ? It surely could not. And what is the difierence in this 
case ? It is alleged by Mr. Collins, that the concluding part of the lOdi 
section sets at rest the point, namely, that in indictments, the property 
is laid to be the property of the public officer. True : but if it is laid so, 
it is also stated ^' as such public officer." And it cannot be contended, 
that if a prisoner was put upon his trial, charged with stealing goods, 
the property of Francis Whittaker, and it appeared that this was the pro- 
perty of the bank, he could be convicted. 

(c)] B.&Al. 224. 
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There is a test by which the eorrectness of this pleading may be tried. 
By the 1 8th section of the act of parliament^ a plaintiff having ob- 
tained judgment against one of the pnblic officers, may hare execution 
against any person who was a member of the bank at the time the contract 
was entered into, upon which his jadg^ment was had ; but to hare that exe^ 
cation, he shoold file a suggesUon on the roll, ailing that this person was 
a member at the time of the contract. Now, in this case, if sudi a sug- 
gestion was put on the file, alleging that A.B. was a manber of the com- 
pany at the time of the contract,- the court, upon a demurrer to that sog- 
gestiod, or iqion a traverse, wouldlookto the judgment-roll to see what was 
the contract; and there it would appear not to be a contract mth the com- 
pany, but with a person in his prirate capacity. Therefore, if by rea- 
son of the plea£ng in this suit, no good could arise from it, and the 
judgmemt eould not be made arailable for a plaintiff under the act of 
pariiament, is it not fair to say that the act cannot assist that form of 
pleading which, it must be admitted, had not the act been in force, 
would have been dearly bad ? But if the act of paiiiament is called in to 
aid it, the whole of the act must be applied to it ; «id if any part of the 
actshews its insufficiency, the pleading cannot be considered as aided 
by the act. 

It has been alleged that the defendant should have taken advantage of 
this loose pleading upon special demurrer ; b«M; if the defendant had 
demurred, the answer to his demurrer wonid haire beerthis : look to the 
body of the declaration. There you canaot be mbleC^ and by that yon 
dkonki have been guided. 

That it is necessary that something should appeitf upon the pleadings^ 
that it was a contract or cause of action relating to the affairs of the 
company, is clear from the case of Hunter v. Morgan (d). 

That case clearty shews that the court wonld not act upon intendment, 
and that the court, in the present case, ought not to intend that the con- 
tract as laid, vms a contract with the company. 

' A defendant is entitled to have the cause of action which he is called 
to answer, distinctly and clearly stated, so that he cannot be misled; 
and if the pleader depart from the usual and common modes of plead* 
ing, the court ought not to assist him, and favor, by intendment, loose 
and bad pleading. 

Pbnnefathbr, B. This is an application to set aside the verdict, 
which has been found for the plaintiff, and to have a noMuit entered. 

It has been suggested by the defendant's counsel, that nis client may, 
perhaps, have been misled by the form of the declaration, by which he 
might have been induced to suppose he was sued on a contract merely 
personal. But there is no affidavit to that effect, nor is it to be col- 
lected from the Judge's report, that there was any allegation of surprise 

(O^Hud.&Bro. 119. 
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at the trial. On the contrary, the real qaestion between the parties 
seems to have been tried, namely, whether the plaintiff was employed 
on behalf of the Banking Company by its officer, or by some other person 
unconnected with the company, and on his own account. That question 
the jary have decided : and, upon the merits of the case, they have given 
their opinion against the defendant. I admit, however, that it is not 
enough, in deciding on the question now before us, that we should be 
fblty assured the merits of the case have been fairly decided against the 
defendant, but if w» are satisfied as to that, we shall have less reluc- 
tance in finding that the law is also against him. This is an action 
brought in pursuance of a very useful statute, the 6 G, 4, c. 42, which 
enables the public to sue certain co-partnerships therein mentioned, and 
which, in turn, gives to those co-partnerships reciprocal advantages, by 
the facilities it affords to their suits. 

So far, therefore, as this is a beneficial and remedial act, it ought to 
be construed by the court, with a view to the promotion of the objects 
which the legislature had in contemplation, by giving facility to salts, 
and getting rid of technical difficulties, such as pleas in abatement, and 
nonsuits. 

It is necessary that a party, who wishes to take advantage of that act 
of parliament, should state, on the face of his declaration, that the action 
has been commenced under the act, and that the defendant is sued, 
and made nominal defendant, in pursnance of its provisions. This 
has been done in the present case. — [His Lordship here read the 
eommencement of the declaration.] So far then, can there be any 
doubt as to the capacity in which this person has been made 
defendant, or any mistake as to the right in which he is sued ? 

It has been however, said, that from the body of the declaration it 
mnst be intended that the contract was made with the defendant in his 
private capacity ; but, upon the whole of the declaration, what is the 
fair and necessary intendment to be made ? Manifestly, that the cen* 
tract was of such a nature as to render it necessary to resort to the sta« 
tute referred to in the commencement of the declaration. 

1 think it must be intended that the contract was made with the de- 
fendant as the public officer of the company ; otherwise, why should the 
statute be introduced into the declaration ? or, why should any allusion 
hare been made to it, if the contract were not such as to render its in- 
troduction necessary ? If such an intendment then is to be made, it 
foHows that the contract has been properly stated in this declaration. 

The first pa# of the 10th section of the 6 G. 4, c. 42, is silent as to 
the mode of stating the contract, but the latter part of the same section 
throws considerable light upon it, and shews strongly the intention and 
meaning of the legislature in relation to this subject. 

The 10th is a general section, regulating civil and criminal proceed- 

p 
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iugs at the suit of the society or co-partnership. The latter part of that 
section, which has reference to crimiual proceojdings, decUres, that it shall 
be sufficient in any indictment or information to state the property of 
the company to be the property of one of its public officers. . 

Would not a prisoner have greater reason to complain of being misled, 
and of being put in jeopardy of liberty or life, by these provisions of the 
statute, than the defendant in a civil action ? But there is no such ground 
of complaint. The act appears to substitute the public officer for the 
company itself, and to authorise the acts of the company to be described 
as the acts of its officer, and, consequently, the contracts of the company 
as the contracts of the officer. 

If an intendment, such as I have spoken of, ought not to be 
made, still, if the declaration were merely objectionable for unoertainty, 
it would only have been ground of special demurrer, and would not jos^ 
tify the com-t in disturbing the verdict ; at this stage of the proceedings 
therefore we must consider the declaration as correctly framed. 

Besides, we ought to intend that the Judge below directed the jot^ 
properly, and told them (as in point of fact it appears he did,) the nature 
of the contract which they had to try. 

With regard to the 18th section, it has been said by Mr. Cappinger 
that if the plaintiff wished to have execution against any person who was 
a member of the company at the time the contract was entered into, 
and it became necessary to refer to the judgment-roll, it would from 
thence appear that the contract was entered into with the defendant in 
his private capacity, and not with the company : — but from what I have 
Sjud, it will be seen, that it would not be necessary to resort to extrin • 
sic matters to show the real nature of the contract, as it sufficiently 
appears on the face of the declaration, that it was entered into with the 
defendant as public officer of the company. 

If an attempt were made to issue execution against the person or 
goods of the defendant, the court would at once interfere to restnun it ; 
for these reasons, I am of opinion, that this verdict ought net to be set 
aside. 

Foster, B. — I have seen no reason to change the view of this case 
which struck me eariy in the argument 

The contract which was confessedly entered into with the bank, has 
been stated by the pleader, as the contract of its public officer ; and the 
question is, whether or not the pleader having brought the defendant 
before the court under and in pursuance of the act of the 6 6r. 4^ c. 42, 
was entitled to attribute to him, the contract which wa§ so made with 
the bank, of which he was the officer ? 

If the declaration had stated the contract to have been made with the 
bai|k, it would probably have been the better mode of pleading, but aa 
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this has not been done, it now remains to be considered, whether the 
dedaration is so essentially bad as to render it imperative on the coort 
to set aside the verdict. 

Even i4 this question had been raised before verdict, I confess it 
wookl appear to me to be sufficient to state Uie contract of the company 
as having been made with the public officer. This act of Parliament 
vdien it aathorised a party to consider the public officer as the represent 
tative of the company, authorised him also, in my opinion, to describe 
the officer as the person with whom the contract was made. It would be a 
very imperfect species of representation, if the act did not enable the 
pleads to attribute to the officer the contract of the company ; espe- 
«aUy when in a crinunal court, it directs the property of the company 
to be described as the property of its public officer. In this case, it is 
admitted that the work was well done, and the charges moderate ; 
whether, therefore, we regard the merits or the law of the case, I 
can see no ground for disturbing the verdict which has been found for 
the plaintiff.* 

* The Chief Baron and Richards, Baron, were absent. 



Monday^ November 12th. 

PRACTICE- NEWTRIAL MOTION. 

Doe v. Kennedy. 

Counsel applied for a conditional order for a new trial. The case When the 
had been tried before one of the Barons of the Exchequer. Sl^'Jui U 



Pbbnbfather, B. — Whenever the trial takes place before one of the 
Barons of the court, our practice is to grant an absolute rule in the first 
instance. 



absolute in the 
first instance* 
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COMMON PLEAS. 

Saturday^ November 24^. 
PRACTICE— JOINT BOND AND WARRANT— JUDGMENT. 



Anonymous. 

Mr. Lyngh applied for liberty to enter up jadgment on & joint bend 
and warrant, one of the obligors was dead, the warrant of attorney wa« 
joint not several, but the obligor who died executed the bond when he 
was a minor, and therefore the bond and warrant as, to him, was a 
nullity ; on these grounds he submitted, that the court could grant the 
obligee to enter order to enter np the judgment against the snrvtv^ing obligor. 

up judgment '^ " ^ Ttf« ^l^ 

against the -^O rttie. 

sorviying obligor, although the obligor who had died was a minor when he executed the 
.bond and warrant. 



When the 
warrant of 
attorney is 
joint and not 
several, the 
court will not 
allow the 



The court 
will not allow , 
a party to 
ayail himself or 
an order made 
in the pre- 
ceding term on 
which the 
stamp duty has 
not been paid. 



Monday, November 26th. 
PRACTICE— PAYMENT OP DUTY ON ORDERS. 
Lessee Rogers v. Daly and others. 

Mr. Atkinson, on behalf of the defendant, applied to have an order, 
which was made in this cause in last Trinity Term, transferred to tho 
order book of the present Term. 

It was a motion to consolidate the defences, and the costs of the mo- 
tion are to abide the event of the trial. There had been a trial, and a 
verdict for the defendants. They now wanted that order, to enable 
them to tax their costs. The defendants were under the impression 
•that the order had been taken out by the opposite party. On going to 
the officer, he refused to give the order, the stamp duty not having 
been paid at the time the order was made ; and the present application 
is to have that order transferred to the order book of the present term. 

ToRRENs, J. — That order has, in foct, fallen to the ground ; yon have 
no remedy. The order book has been certified, and the stamp duty 
accounted for : the court cannot now interfere. 

No role. 
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QUEEN'S BENCH. 

Thursday, November Qth, 

PRACTICE— NISI PRIU8 TRIALS— SPECIAL JURY 
CASES— SITTINGS AFTER TERM. 

Mn HicKsoN stated that there were two special jary cases in the list ^T**^* ^^^ 
for Monday, and as the other courts allowed similar cases to be tried in special jury 
term, he inquired whether their Lordships would proceed with these JJ^p^-^ 
casoD in their order on the Ni$i Prius days in term. They were rery days in Term. 
unportuit cases against an Insurance Company, and as many of the wit- 
nesses lived in the county of Cork, it would save great expense if the 
parties knew the time at which it was probable these cases would be 
tried. 

Per BasHEi CJF.-^We never try such cases during term. 

Wednesday , November 2\st 
PRACTICE— PARTICULARS OP SET-OFF— AFFIDAVIT. 

Wilson v. Rabisay. 

Mr. C. H. Walker, stated that this was an action of assumpsit^ that , An affidnTit 
the defendant's attorney had served notice of a set-off, but did not mo^n for 
specify the itemv of which it was composed, or give dates for those ^^^^^'^J °^, 
items. The plaintiff's attorney applied to him for the particulars, and wt off; 
not having been able to obtain them, he now seeks for an order upon 
the defendant's attorney requiring him to furnish them. The Officer 
enquired if there was an affidavit filed. 

Mr. Waffier. — Since the new rule, I do not think an affidavit has 
been required upon a motion of this nature. 

Per Curiam. — It is an invariable rule on motions of this kind, to have 
an affidavit stating the facts, and we must therefore refuse the motion. 

Motion refused, (a). 



(a) Thefoliowing is the proper form of Affidavit in a case cf this hind. 

In the Court of Queen's Bench. maketh oath and saith, that he is 

C Cause, J advised, and believes that it will 

the plaintiff's attorney, be necessary for the plaintiff, in 
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Fridayi November 9th, 

PRACTICE— SUBSTITUTION OF SERVICE— SCIRE FACIAS. 

MoLLOY V. Clarke. 



Service on 
the conuzor of 
a judgment, 
who has ab- 
sconded from 
the country, 
of the condi- 
tional order 
for liberty to 
issue a nci./a. 
to revive a 
judgment, will 
be substituted 
by serving hit 
wife and son 
who reside 
upon his pro- 
perty, and a 
•receiver who 
has been ap- 
pointed over 
it in an equity 
cause. 



Mr. TiGHB, in moving for liberty to iesne a sou fa, to revive a jadg- 
ment, applied for liberty to have it made part of tbe order, that service 
of the conditional order upon the wife and son of the conuzor should be 
deemed good service. The affidavit of the attorney of the conuzee 
stated that the conuzor had absconded from this country in 1833, and 
that he had no land or law ageht acting for him within the jurisdiction ; 
that the wife and son of the conuzor reside upon the lands of Gregg, in 
county of Galway, the property of the conuzor ; that a receiver has 
been appointed over these lands by the court of Chancery, who is now 
in receipt of the rents ; that a judgment was served in the court of 
Common Pleas in the year 1 836, and that on a similar occasion service 
of the conditional order upon the wife and son, was deemed good ser- 
vice. 

The court allowed service to be substituted by serving the wife 
and son of the conuzor, and the receiver under the court of Chancery.- 



Substitution 
of service of 
the summons 
in ejectment 
refused under 
the circum- 
stances of this 
case. 



Saturdayy November lOth. 

PRACTICE— SUBSTITUTION OF SERVICE— EJECTMENT. 

Lessee of Edward Connolly v, the Casual Ejector. 

Mr. Pakenham, applied on behalf of the plaintiff, that the service of 
the summons in ejectment in this case, on two of the tenants of the lands, 
Patrick Bayly and James Bryan, by posting same on the doors of their 
dwelling-houses, should be deemed good service. He moved upon the 
affidavit of the process server, which stated, that on the 3 1st of October, 
he made diligent search for these defendants, mid was unable to find them. 
On the 1st of November, he endeavoured to obtain admission into 
Bryan's house> but was unable ; and in Bayly's house he found no per- 



order to have a fair trial of the 
merits in this cause, to procure 
from defendant a bill of particulars 
of the different sums of money 
alleged to be due, and set-off 
against plaintiff's demand, by the 
defendant's notice of a set-off in 
this cause. — Sworn &c. 



In the Common Pleas and Ex- 
chequer the rule for the particu- 
lars of the defendant's set-off is 
granted as of course in the office, 
without any affidavit. 1 Stew* 
ar£sFormSy 485 
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son bat yoang chiHreD ; that he posted a copy of the ejectment upon the 
doors of their houses ; that he believed they were keeping ont of the 
way, and also that they had notice of the ejectment. The ejectment 
was broaght for non-pa3rment of rent, and the tenants were laboring 
men. 

Burton, J. — This does not appear to be a case of desertion, nor of 
necessity; for although persons, in the class of life in which these defen- 
dant are, may be absent from home at their work all day, there is no 
reason to suppose they may not be at home afterwards. 

Motion refused. 



CONNOLLY 

V. 
EJECTOR. 



Saturday, November lOtk. 

PRACTICE— AFFIDAVIT TO HOLD TO BAIL— BILL OF 

EXCHANGE. 

McCarthy v. Birney. 



A rule nisi having been obtained for discharging the defendant out 
of the custody of the sheriflF of the county of Tyrone, on his entering a 
common appearance — 

Mr. James Doherty, for the plainti£F, now shewed cause, by reading 
the afBdayit to hold to bail. 

Mr. PeMeSy in support of the rule, submitted that the affidavit was 
altogether defective, in the mode of stating the plaintiflTs title and cause 
of action. It alleged that the defendant << is indebted to the plaintiflF in 
<< the sum of £20, besides interest, being the amount of a bill of ex- 
'^ change, dated the 27th day of August, 1827, drawn by F. Hyde on, 
<'and accepted by, the defendant, payable at 91 days after date, which 
" bill was passed to the plaintiflF for valuable consideration." It does 
not shew what was the nature or foundation of the debt ; all that appears 
is, that the amount of the debt and the amount of the bill are the same. 
It is not averred that the debt is due by, or on account of, " the bill ;" 
there is nothing more than inference, on which perjury would not be as- 
s'^ed. It is not stated whether the bill was payable to the ^< order" of 
any person ; and it does not, therefore, appear that it was negotiable ; 
and if it was, it does not shew by whom it was endorsed or passed to 
the plaintiflf, as is clearly necessary, upon the authority of M^Taggert 
V. EUice(a)y and Lewis v. Gompertz(b). — [Mr. Peebles was about to 
state further objections, when ho was stopped by the court.] 



An affidayit 
to hold to bail, 
stating that the 
defendant was 
indebted to the 
plaintiff « in 
the sunn of a^O 
besides inte» 
rest, being the 
amoant of a 
bill of ex- 
change, dated, 
&c drawn by 
F. H. on, and 
accepted by, 
the defendiant, 
payable at 91 
days afler date, 
which bill was 
passed to the 
plaintifffofTa* 
Suable consider 
ration,*' is in- 
sufficient. 



(«) 4 Bing. 114. 



(h) 2 Cr. Si J. 352. 
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Mr, JDoker^^'^lt sufficienily appears that the debt it due on Soot 
of the bill, and it is unnecessary to insert the words '<or order^' m the 
affidavit. ** Passed" is tantamount to endorsed, and it is apparent that 
it was endorsed by F. Hyde. The cases relied on, to establish the post* 
tion that the plidnti£F's title must be deduced in the affidavit, are not law* 
It has been decided in Maeku v. Freuer^ (c)y and Bradskaw v. Sad^ 
dington (d), that it is only necessary to ascertain the liability <tf the do* 
fendant ; and here he is the acceptor of the bUl. The case of Sugiea Xi 
SreU (e) is substantially the same as the present ; and, in that case, ChieC 
Justice Tyndal says, that << Plaintiffis should not be involved in distino- 
" tions too subtle for ordinary apprehensions, notwithstanding prior de- 
'' cisioas." Nothing can be more subtle than the objections to this affi- 
davit 

The Court considered the affidavit was clearly defective. 



Mr. PeMes applied for the costs of the motion, the affidavit being 
manifestly bad, and the debt barred by the statute of limitations. ' 

Mr. Dohertt/. — It is not necessary to n^^ive the statute of limitations 
in the affidavit. — Per Curiam. In the case of fVyattv. Whaley (f). On 
reference to the Officer of the court, and to an affidavit he held in his 
hand, it would appear that it had been almost imposuble to senre the 
defendant, or recover the debt against him. 

Rule absolute, but without costs. 



(c) 7 Tmxnt. 171. 
(<;) G Bing. 239. 



(c/) 7 East, ?4. 
(fj 1 H. & Bro. i\ 



Thurtdayy November Ibth, 
PRACTICE— AWARD— SOLICITOR'S COSTS. 

The Administrators of Gowbr v. Donovan. 



An award 
will not be set 
aside* where 
the arbitrators 
assess certain 
damages, being 
the amount of 
several bills of 
costs due to 
an attorney by 
ion of the co&tft 



This was a motion to set aside an award. The plaintiffs brought an 
action of assumpsit against the defendant, for several bills of costs due 
by him to the intestate. When the case came on for trial on the 16th of 
June, 1837, it was, by consent, referred to arbitration, and this consent 
was made a rule of court. The arbitrators assessed the damages at 



his client, although they 
by the pioper officers. 



that sum, subject to be reduced in taxa- 
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£3000» fcai directed <<Tiiiit the said sum of £3000 should be reduced to 
** the i iggreg a te of the seTend bills of costs so directed by us to be taxed, 
^ when the same shall be properly taxed and ascertained ; and that no 
** eaceention riiall be issoed on foot c^our aforesaid finding, for any snm 
^greater than the aggregate of the said taxed bills of costs, together 
^ with the eesta in the eanse, kc'* Amongst the bills of costs, there 
was oae which indnded, besides items properly chargeable between 
attorney and client, expenses incurred in Ihe cultivation and manage- 
ment of the defendant's lands, and which were more properly the costs 
of an agent than attorney. In their award, the arbitrators directed, wil^ 
respect to tlus bill, ^ That the respective officers would allow, in taxa- 
''tion, those items for which a client is properly liable to his attorney.** 
The award was objected to on the ground of uncertainty, and as not 
being final (a). 




Mr. Weeif Q.C.— 'This award cannot stand ; it awards no certain sum 
to the plmntiff. The arbitrators assess damages to the amount of £3000, 
hot that sum to be reduced by the taxation of the bills of costs ; and one 
of these bills contains items which no officer can tax. A reference from 
arbitrators to tax costs is good, but there is a difference between acts 
judicial and acts ministerial ; and if the reference make the taxation of 
the eosts a jvdidal act, the award is bad. Watson an ArbitraHonf 133. 
And here, costs being referred to the offioer, which he has no means of 
aacertaitting, and no authority, as an officer of the court, to allow ; if 
he allow or disallow them, his act must be a judicial and not a ministe- 
rial act ; and this is a delegation of their duty by the arbitrators which 
invalidates the award. Watson, 133. The terms of the award give a 
judicial character to the taxing officer. There is no reason why the 
plaintiffii should not be paid those items which are inserted in the bill of 
costs, if they were expended, although not costs incurred by the intes- 
tate as attorney for the defendant. The arbitrators have made no award 
upon these items, but have referred the bill of costs, in which they are 
included, to officers for taxation who have no power to allow or inquire 
into one of them, and the amount of which cannot therefore be ever 
ascertained. 

Messrs. Nelson and Fitzgibbon, contra. — It was the act of the defend- 
ant himself to refer the case to arbitration, and he is bound by the 
awafd ; he cannot travel out of it. The court will set aside an award 
for a mistake, but that mistake must appear upon the face of the award; 
but it will not entertain objections brought forward by affidavits, as in 

(a) There were three other objections to the award, on the ground of evidence ad- 
mitted, of evidence rejected, and that the debt was not within the statute of Umitationi ; 
but these the coxut did not entertain. 
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this case. Watson on Arbitration^ 226. The arbitrators have acted 
precisely as a jary would have done; they have foand upon the issues/ 
and assessed damages to the amoant of £3000. This sum they find doe 
by the defendant on certain bills of costs, but they direct that execution 
shall not issue for a greater sum than the aggregate of those bills, when 
properly taxed* This was the proper course for the arbitrators to take ; 
they could not tax the costs ; if they referred them to a stranger, they 
would have acted erroneously, but they refer them to the respective 
officers of the several courts in which they were incurred, and who are 
bound to tax them according to the settled rules of their respective 
courts, and this does not vitiate the award. Watson^ 133. As to the 
objection, that there were items in the bills of costs referred to, which 
the officers have no right to inquire into, that is answered by the terms of 
the award, which directed the officers to allow only the items ^' properly 
'' chargeable between attorney and client." This case is clearly within 
the rule which requires that the award should be certain ; because it 
gives a fixed and established rule by which the amount can be ascer- 
tained. Higgins v. WiUis (b). The rule, " id certum est quod cerium 
reddi potest,** applies to awards ; and several cases are cited in Watson, 
171, to establish this rule, that awards are construed to be certain, un- 
less they appear to be uncertain ; and in the case of Hawkins v. Cb^ 
clough (o). Lord Mansfield says, '^ That awards should be liberally con- 
** strued, and that certainty may be judged of according to a common 
^ intent, and consistent with fair and probable presumption." As to the 
finality of the award, it is clearly within the case of Price v. HoUis(d). 
If the arbitrators have given a rule by which the amount of the plain- 
tiff's demand can be arrived at without suit, the award is good, and 
cannot be set aside. 



Mr. Holmes. — The award cannot be sustained, unless it be in accord- 
ance with the submission. One of the terms of the submission is, that 
the finding of the arbitrators should be entered as the verdict of a jury. 
Nothing could be more absurd, than that a jury should find a verdict 
in the terms of the award. It does not appear, from the award, that the 
defendant owes one shilling. The arbitrators were bound, by the terms 
of the submission, to find the sum due to the plaintiff; and after making 
their award, both parties are as much at sea about that sum as before. 
Who is, in the end, to ascertain that sum ? They are bound to find it 
by the terms of the submission, and the award is bad for not exipressing 
it. The proper course would have been, to have got the assistance of 
the officers, tax the costs, and when the sum due was ascertained, make 
their award. 



(6) 3 M. & Ily. 382. 



(c) 1 Bur. 275. 



{d) 1 M^& Sel. 105. 
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'Crampton, J.— The arbitrators might have very properly pursued 
the course pointed out by Mr. Holmes ; but it is an ordinary case to take 
a verdict for a certain sum, subject to taxation. The declaration was 
for the amount of several bills of costs due by the defendant. He de- 
nied his liability, pleaded the statute of limitations, and also a set-o£F. 
The order at Nisi Prius was made upon consent, and the parties thus 
agree upon a new tribunal, selected by themselves, whose finding was to 
be final, and who were to award costs in the cause, and the costs of the 
arbitration. They find the defendant liable, and that the plaintifi^s de- 
mand is not barred by the statute of limitations. They do not tax 
those bills of costs, although they might have done so, on consent, but 
refer them for taxation ; and, on such a reference, the officers of the re- 
spective courts are the proper persons to tax these costs ; and they direct 
tJie officers, in their taxation, to allow only those costs for which a client 
is '^ properly liable to his attorney.** As to the objection, that the award 
is not final, aa having delegated a part of their duty, I do not agree in 
that view of the case* The arbitrators laid down a rule, and chalked 
out a course, subject to the control of the court ; and if the award con- 
elude all questions between the parties, except something ancillary to 
itf the award is good, and within the authority of Price v. Holies. 

Motion refused, with costs. 




Pridayy NcvenAer 16rt. 

NEW TRIAL— LANDLORD AND TENANT— WRONGFUL 
EVICTION— SUSPENSION OF RENT. 

Smyth v. Kellett and KELiiETT. 



Assumpsit. — ^The dedaration contained three special counts ; the 
first stated that the defendants were tenants of a certmn farm, and pro- 
mised to manage and cultivate the sud fimn in good and husband-like 
manner, &c. ; that the defendants did not, during the term, so manage, 
^&c, and then stated, how they had ill-treated the same. The second 
eonnt was for use and occupation of the farm, and the third, for work 
and labor, upon the undertaking of the defendants. The defendants 
pleaded the general issue, and the case came on for trial before John* 
Sony J. at the Summer Assizes for the county of Westmeath, for the 
year 1338. The plaintiff gave in evidence a written agreement, signed 

wrongful eviction by his landlord during the tenancy as suspending the 
unless the fact of eviction has been sound by the jury. 



A tenant 
who issued in 
an action for 
use and occu- 
pation, and ob- 
tains a verdict 
which is bad, 
by reason of 
the mis-direc- 
tion of the 
Judge who 
tried the case^ 
cannot, as 
cause against 
a motion for 
a new trial, 
rely upon 
rent altogether. 
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by the defendants, dated the 29th January, 1836, in which they agreed 
to take the demesne of Archerstown, for two yearsy to be oomputed 
from the 15th of January instant, at 298. per acre, the rent to be paid 
on the 15th of July, and 15th day of January in each year. They also 
agreed to surrender 100 acres of the lands, at the expiration of the first 
year, if the pkintiffii required them ; and the agreement stated the mode 
of eultivation. This agreement was prored, and also a parol under- 
taking to pay the plaintiff for ploughing a field for the defendantf, 
which the plaintiff did, and the value of which nras about £10. The 
plaintiff got possession of more than 100 acres of the land, on the 15tli 
of January, 18S7, and on the defendant's complaining that he had taken 
too much, he returned a field to the defendants, on the 4tfa of March 
following. It was proved Uiat a distress was made on the 15th of 
January, 1838, for the rent due upon that day, and possession of the 
lands had been taken on the same day, and that the balanoe due for rent 
after deducting the yalue of the distress was £24. 17s. 4d. The case 
madd for the defendants was, that they were not to pay for certain 
portions of the land under plantation, which they endeavoured to sus- 
tain by letters from the plaintiffs, to which the counsel for the plaintiff 
objected, but which were allowed to be read ; and also that the value oi 
the land, which the plaintiff retained from the defendants from the 15th 
of January, to the I5th of March, should be deducted from the rent due. 
The learned Judge left the two questions, as to the agreement for 
ploughbg, and as to the tillage of the farm, entirely to the jury, and as 
to the use and occupation, he said, he considered the defendants were 
entitled to an allowance for the land detained by the plaintiff, during 
the time of that detention. There was a verdict for the defendant 
which the court intimated could not stani, as the learned Judge ought 
not to have directed the jury to allow for the value of the land detained 
by the plaintiff, from January, 1837, to the following March. Counsel 
for the defendants then insisted that the taking of possession by the 
plaintiff on the 15th of January, 1638, was a wrongful eviction 
of the tenants' interest, and suspended the rent, and that upon this 
ground the defendants were entitled to a verdict. It appeared fr^m 
the evidence of some of the witnesses that this question was rmsed at 
the trial, but it was not put to the Jury by the learned Judge, nor was 
he required to do so by the Counsel for the defendants. The effect of 
this eviction was the only question argued. 

A rule nisi had been obtained on a former day for setting aside this 
verdict, on the ground of illegal evidence having been admitted ; and as 
having been obtained against law and evidence, and by the misdirection 
of the learned Judge ; against which. 



Mr. Martlet/, Q.C., with whom were Messrs. R. C. Walker, and P. M. 
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Murph^f now shewed cause. — As to the ooant for the improper tillage 
of the lARd, and also the ooant for the work and labor, thej were pro- 
perly left to thejnry ; and the verdict had upon these cannot be dis- 
tnrbed. With respect then to the count for ose and occupation. The 
agreement was, to hold the land for two years Arom the 14th of January 
1836, and the rent to be paid in two half-yearly payments, oil the 15th 
of July and the 15th of January, in each year. The last gale of rent 
was not therefore due until the 15th of January 1838, and the tenants 
had until the last moment of that day, to pay it; and the entire of that 
day, therefore, fbrmeda part of the tenants' term. Cutting ▼• Derby (a), 
CaMi r. Vauffhan (5), and in L^Uy r.3fiUs(c)f where Lord Kenyon, 
reviews all the cases upon this point, lliis was therefore an eviction 
by the landlord of the tenants' term before the rent came dne, and by 
tills eviction the rent was suspended in the whole. Coke LUL Thos. ed. 
470, and Okiay on Oontract$y 262, and SmUh v. Rakighj (d). There 
is thb distinction in the case of use and occupation, that if the tenant 
retain a part of the premises, in the event of a partial eviction, he will 
be liable, not upon the agreement, but upon the quantum meruUy for the 
value of the portion retained ; but the landlord, by the eviction, 
annuls the contract, ChUty on Contraets, 262. Therefore in 
thb case the count for use and occupation could not be sustained.— 
[Crampfon, J. Was there anything to shew that the landlord did not 
enter by consent?] 



KBLLRT 
KCLLBTT* 



Mr. Mardey, — ^The landlord was bound to shew, when he entered 
upon the possession of the tenants during the tenants' interest, that he 
did do so by consent of the tenants. It is clear, from a distress having 
been made on the very same day, which was also illegal, that the pro- 
ceeding was not an amicable one. Upon these grounds the verdict for 
the defondants cannot be disturbed. 



Mr. CbUins, Q. C, with whom was Mr. GriffUhy contra.— The ques- 
tten of eviction is not open upon the present motion. There is no 
Statement in the report of the learned Jndge, that this point was raised 
at the trial, and in order to take advantage of it upon the present mo- 
tiofl, it should appear that the defendanto' counsel called upon the 
kamed Judge to put the question to the jury and to direct a verdict 
for the defondants, if they believed there was a wrongful eviction by the 
landlord. The defendants' counsel may have mooted the point, but it is 
evident the learned Jndge did not adopt it, and it is clear from the 
report, that it was not left to thejnry. It is therefore not open upon 
this motion. A wrongful eviction of the tenants' interest would ope- 



(a) 2 W. Bl. 1075. 
(r)4T. E 170. 



(6) 1 Saund. SS8. 
{1)3 Camp. 513. 
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V. 
KBLLBTT. 



rate to suspend the rent, but the fact as to that eviction is one which 
a jury must find. But if it were open, the landlord had a right in this, 
case to his possession on the day he obtained it. The word <<firom" in 
the demise, may mean either indusive or exclusive, accordii^ to die 
context and subject matter. Pugh v. LeedSf f Duke J (e) ; and in civil 
bills under the ejectment statutes, where a demand of possession b 
required, it has been held by several Judges upon appeal, that such de- 
mand upon the last gale-day is sufficient. Graily v. Conry (/)• 



Mr. Walker replied, and contended, that from all the ciroumstanc es 
of the case, at best, the plaintiff could not have a verdict for more than 
about £10, and it was contrary to the practice of the court, to send a 
cause to a new trial for so small a sum. 

Per Curiam. — There is no evidence of a wrongful eviction before 
the court, and therefore 

The motion must be granted — The costs to abide the event. 



{e) Cow. 714. 



( /) Napier's C. B. Acts, 142. 



Thursday, November 22d. 

GUARANTIE— BILL OF EXCHANGE— LACHES- 
PRACTICE— COSTS. 

Sinclair v, Barnbtt and Mooey. 



Assumpsit. — This was an action of assumpsit upon a yuaraniie. The 
first count of the declaration stated, that the pIainti£F, in Easter Term, 
1837, had judgment, and sued out a writ Qi fieri faciae against John 
Dickson, for £86, that in consideration of the premises, and that 
said plaint]£P would forbear to levy said sum, and would accept of a bill 
of exchange for £67, drawn by John Browne upon the said Dickson, 
at two months from the 20th May, the defendants undertook and pro* 
mised to give a joint letter to the plaintiff, guaranteeing the payment of 
the said bill, and the said sum of money therein. It then aveired that 
the plaintiff did forbear, &c. ; presentment on the 26th of July ; that 
John Browne had no offsets in the hands of the said Dickson, when he 



A. sued out 
a/?. /a. against 
B.;and C.and 
D., who had 
been in the suit 
bail at bar fdr 
B.to induce A. 
to take the draft 
of £. (whose 
soWency was 
questionable), 
upon B , and 
give up the 
execution, they 
giving A. a 
guarttntie for 
the payment of 
the bill. The 

bill was due on the 23d of July, and was not presented until the 2f)th ; but subsequently, 
one of the guarantees promised to have it settled for A. Held, that C and D. were liable 
to A. upon the guorantie, notwithstanding A.'s lacheit ; Held, also, that where inadmissi- 
ble evidence was allowed to be given, although it was the opinion of the Judge that it 
could not influence the Jury, the Court will not give costs against a party 6eek£g a new 
trial upon that ground. 
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drew Uie bill, or nntil same was payable, and no reasonable grounds to 
expect payment of it ; that no party sustained injury by want of 
earlier notice of dishonor ; and stated as breach, that the defendants did 
not giro the letter and refused to pay the amount of the bill. The 
second count stated, that in consideration of the plaintiff's forbearance 
to levy ^cc, the defendants undertook and promised to secure the 
payment of the bill, and alleged a breach that they did not do so. The 
case came on before Burton, J., at the last Assizes for the county of 
Antrim. It appeared in plaintiff's eyidence, that the defendants had 
put in bail at bar for Dickson, in the plaintiff's suit against him ; 
that when Browne's bill was first offered to plaintiff he refused it, not 
satisfied of his solvency, and only took it, when the defendants ga^e 
their guarantie. After bill became due, the defendant Bamett, pro- 
mised to have matters settled ; that the plaintiff would have no more 
trouble as he would take the matter into his own hands. A conyersa^ 
tipn, which the plaintiff's son had with Browne after dishonor of the bill, 
was also preyed, in which Browne desired him to haye nothing to do 
with him, as he was drawn into the matter, and if he proceeded against 
him he would " white- wash" : defendants' counsel objected to this 
question, and the learned Judge took a note of the objection. The 
bill was due on the 23d of July, and not presented at the bank at which 
it was made payable until the 26th. The acceptor had no funds at the 
bank firom the date of the drawing to the dishonor of the bill. The de- 
fendants' counsel submitted that the defendants were discharged, as the 
bin was not duly presented, and therefore the security of Browne was 
lost to them : the learned judge resenred the point, with liberty to 
the defendants to moye to set aside the yerdict, if the jury should find 
for the plaintiff. The only eyidence produced on the part of the defend- 
ants, was that of two witnesses, who preyed that Browne held 16 acres 
of land, and that his interest therein was worth jE35 or £40. The 
learned Judge told the jury that the plaintiff was entitled to a yerdict, 
unless defendants haye lost right to ultimate remedies by plaintiff's 
laekes ; that one question for their consideration was, whether the bill 
was w was not a genuine commercial instrument ; and another, whe- 
ther the defendants haye been injured by the plaintiff's laches, and if 
so, whether they haye waiyed their right to complain ; and that 
if they were of opinion that Browne was a man of no substance, and 
the bill a mere kite, and that Browne, neither at the drawing or 
maturity of the bill, had any effects in Dickson's hands, they should find 
for the plaintiff. The jury found a yerdict for the pliuntiff. The de- 
fendants' counsel on a former day obtained a ru)o nisi that the yerdict 
should be set aside, and a yerdict entered for the defendants ; against 
which, 
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Mr. WJiiUsidey with whom was Mr. Napier^ now shewed ewite.— A 
party who gives a gaarantie, and whose name is upon the bSl i§ not 
entitled to notice of dishonor. Warrington v. Furior^ (a), Oaring ▼. 
Edmonds (b) ; Holbrow v. Wtlkins (c); and Stoinyard t. BotoUs (4) 
also, Van Wart, v. WooUey («), and Bickerdtkev. BoUman (f); which 
establish that Browne was not entitled to notice, if he had not ftmds in 
the hands of Dickson. The jury were directed, if they believed llial 
the bill was not a bona fide bill, to find for the plaintiff, and they accord^ 
ingly did so. 

Mr. Gilmore, Q.C^ and Mr. Tomb, with whom was Mr. Neb&Hf 
contra. — The bill in this case was not duly presented, and, llierefore, 
notice of its dishonor could not hare been given in due time. The biD 
was presented on the 26th of July, and it became due on the prenom 
23d. A party plaintiff is bound to establish his case, and shew that due 
notice of dishonor was given to the drawer. If this position be correct, 
Browne was in this case discharged from all liability, and then see the 
effect of this upon the defendants. The contract by the defendants was 
not, as in the cases cited, to pay the debt; for if that were the Inten- 
tion, they would have indorsed the bill, which they refused to do, but 
they gave a guarantie for payment of the bill, in case the acceptor and 
drawer made default They were the parties primarily liable, and the 
guarantees were nort liable until these parties made de&nlt, whidi 
Browne has not done, from the laches of the plaintiff. There fo no 
breach of the guarantie, unless the defendants were primarily liable. 
As to the subsequent promises, they do not alter the natnrlB of a written 
agreement ; and if relied upon as a new and distinct promise, it was 
without consideration. There was not a particle of evidence to shew 
that Browne had not effects in the hands of the acceptor. The biH was 
manifestly drawn for the accommodation of Dickson, and not of 
Browne, and the latter was therefore entitled to notice. The case of 
Bickerdihe r. BoUman has been much quarrelled with, and wOl not be 
extended ; but the above principle has been distinctly laid down by 
Lord Eldon as the principle which governs the courts of law upon this 
subject Ex-parte Heath (g), and in GoodaU v. l)oUey(h), it was 
held that an indorsee was entitled to notice, although there were 
no effects in the acceptor's hands ; and also, that a subsequent promise 
of payment, made without the knowledge of the laches of the pliuntiff, 
was not a waiver of the want of notice. When the plaintiff took the 
bill into his possession, he was bound to take the requisite steps, in 

(a) 8 Etst. 242. (b) 3 M. & P. 259. 

(c) 1 B. & Cr. 10. (d) 5 M. & Sel. 62. 

(t) 5D.& Ry. 314, S. C. 3 B. & Cr. 439, (/) 1 T. R. 405. 

(ji) 2 V. & B. 241. (h) IT. R. 712. 
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order to secure the Uability of the severd parties, wUeh the law directs; 
and if Ae argHineiit at the other side be worth any thiog, !l would go 
to this, that the j^aintiff might sue apon the goarantie, without mj 
deBumd of the bill at alL As to the question of waiver, there was nota 
particle of evidenee to go to the jury on that subject ; the conrersations 
of Baniett, amount to no more than this, that he would pay the bil),^and 
reeever the amount himself from Browne. But to establish a waiver, 
there must be evidence of a distinct promise to pay, or something equi- 
Yalent, and also evidence of the defendants' knowledge of the plaintiff's 
laeke$ when that promise was made. Goodall v. DoUef^^ and Donndfy 
y. H^noie (1)4 As to the conversation with Browne, it was clearly 
inadmissible, being i^ken behind the back of the defendants, and was 
(^ a diaracter calculated to influence very vqwAl the opinions of the 
jury : and» upon this ground, the defendants are entitled to a new trial. 



sncouuB 

BARMRT. 



Mr* Napier replied.— -These parties were all clearly proved to be con* 
c<»iied in a conmion oonspiracy to defraud the plaintiff, namely, by get- 
tmg rid of his execution by giving him a sham bill, and in this way have 
made the subsequent declarations of any of them good evidence against 
the oUiers. As to the other objections, the declaration states the pre- 
sentment for [payment of the bill on the 26th, and that allegation we 
have proved ; and, therefore, any irregularity in this respect cannot 
a£fect the present question, although it might have been good ground 
4>f demurrer to the declaration. Every aUegation in the declaration has 
been proved. The only effect of Browne's declaration was to shew that 
he did not think he was discharged from his liability as the drawer of 
the bill, and it could have no influence upon the jury as against Bamett. 
It was in evidence, that if the bill had been presented it would not have 
been paid. If the verdict had been for the defendants, would not the 
court set it aside, as against the weight of evidence ? If, on a new trial, 
there was a verdict for the plaintiff on the rest of the evidence, without 
the declaration of Browne, would the court set that verdict aside ? Is 
there not enough of evidence to sustun the verdict without that declara- 
tion ? The court will not grant a new trial where inadmissible evidence 
is let in, if it were not calculated to influence the minds of the jury, or 
where the admission or rejection of certain evidence could not change 
the verdict. Crease v. Barrett (k) ; Eutzen v. Farr (I). 

Cbamfton, J.— In this case there was a verdict for the plaintiff, sub- 
ject to certain legal objections taken by the defendants' counsel, upon 
which they have moved the court to set aside that verdict, and enter a 

{ij 2 L. R. N. S. 79. (*) 1 Cr. M. & R. 9JP. 

(0 5Nev.& M. 617. 
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yerdiot for the defendants. It was an action upon a gnarantiey whereby 
the defendants promised the plainti£F that a certain bill of exchange 
should be paid. The objection is, want of doe notice of the dishonor of 
the bill, and there is confessed lack^s on the part of the plaintiff in 
that respect ; and then the question is, whether there has not been a 
waiter, on the part of the defendants, of that objection, or evidence of 
such waiver to go to a jury ? I am of opinion that there was evidence 
to go to the jury, and there is no evidence that Bamelt had not 
notice of the laches of the plabtiff, when he made the subsequent 
promises to have the matter settled without further trouble to the 
plaintiff. With respect to the objection as to the declaration of 
Browne which was given in evidence, that declaration was, in my 
opinion, inadmissible ; but I have asked Mr. Justice Burton whether 
he thought that evidence could have had any effect upon the minds 
of the jury, and it is his decided opinion that it coold not. The 
evidence was, therefore, of no importance ; and if the verdict had been 
the other way, it must have been set aside. Upon these grounds, 
the verdict must stand ; but in consequence of the evidence to which I 
have referred, I will give no costs on this motion. 

Cause shewn allowed, without costs. 
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Friday y November 9th. 

JUDGMENT ON PARLIAMENTARY APPEARANCE SET 

ASIDE. 



Heron v. 



Mr. FrrzGiBBON applied on a fonner day in this tenn, to set aside The court will 
the judgment and parliamentary appearance in this case ; there being no f^^*^^® ^^, 
affidavit of merits on the part of the defendant on that day, the conrt tained oo par- 
made no rule on the motion, with liberty to the defendant to serve a H^n^hJI^ 
new notice. there is a sub- 
On this day, the application was re-mored on behalf of the defendant, ^^ bebad 
to set aside the parliamentary appearance and judgment marked thereon, betweeo the ^ 
on terms of payii^all the costs after appearance and judgment, o£Fering j^^^hregularity 

to plead to the declaration forthwith, and to take a short notice of trial was allied 

^ in the manuDg 

if necessary. This was an action of covenant on a lease for subletting ; of the judg- 

the defendant had sworn to merits, and oflTered to the plaintiff all the J^?* ^J^^ ***" 

usual terms in such cases. parliamentary 

There is a substantial question to be tried between the parties ; it is ^PP®^'^^* 

the consideration of a covenant contained in the lease. 

Mr. Hatchelly Q. C, for the plaintiff. — In this case there are two 
questions. First whether there be sufficient affidavit of merits on the 
part of the defendant, and if so, whether he shall be let in to plead to 
tiie declaration, and on what terms. The subletting, which the plaintiff 
says is a breach of the covenant contained in the lease to the defendant, 
is of a very annoying and injurious nature, the building of small hovels 
dose to the entrance gate of the plaintiff's house. The plaintiff never 
assented to the subletting of the land. The dedaratiou was in January. 
The judgment was not marked till the May following. Here there is 
no complaint of irregularity in the proceeding. It is a favor to let the 
defendant in. We have a right to have the judgment as a security. 
This, and the terms which they have offered, are the only ones on which 
the conrt will permit a defendant to come in. 

Mr. FUzgibbon. — We offered you every thing by our notice to which 
yon were entitled. 

Chief Justice, — In this case, we have no doubt that there is a sub* 
stantial question to be tried, and therefore that we ought to grant the 
motion on the terms offered by the defendant in his notice, and for that 
reason we shall give no costs of this motion. 

Order granted*-no costs. 
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Saturday^ November 2M. 
PRACTICE— WRIT— SCIRE FACIAS— SPECIAL DEMURRER- 
MoRURTT AUomey v. Wilson Auomey. 

^omiflaum Thir WBS a scire Jacias to revire a jaikment, and the writ was in the 

of toe words * « . « 

•* quo4 reeupe- tollo Wing form :— 

rf ilfyi.^* ** Victoria by the grace of God, ko^ ffreetiiig— Whereas, Christopher 

levehre « « Moriarty, gentleman, one of the attomies, late in the ooort of our Lord 

^^^ "^ mOtoii 4th, late King of the United Kingdom of Great Britain and 

^ Irriaad, te^ to wit, in Miohaelmas Term, in die 7th year of his reign, 

« helbre John Doherty, Esq., and his brethren, oar jastices of onr Com* 

« BMm Bench of that part ctf onr United Kingdom of Great Britain and 

^ Irehmd, called Ireland, at the King^s Courts, by the consideration of 

^dM same court, William Wilson, gentleman, one of the attomies as 

^ well a certain debt, aHs.** omitting the nsoal words ** recovered against.** 

Upon the ground of this omission, a special demun^r was taken to 

the writ 

Mr. J^boH^ in support of the demurrer.— In iMs country when no 
declaration b filed, the writ is to be considered as a dedaration, and any 
objection which would be fatal to a dedaration, must be &tal to a writ. 
If the dedaration has a blank for a day or place, or other material thing, 
whereby it is insensible, it will be bad. Com. Dig. 7ft Pleader C. 23. 
So also, in an action of trespass, '^ quare clausumfregit,** the declaration 
omitted **fregit,** upon which ground the judgment was arrested. JSffir 
¥• Yaies (a). The necessary and established words for the entry of a 
judgment for the pkuntiff are, ^/cKo consideraium est per curiam quod 
que reus recupefety"* and so jealous were the courts in allowing any alte- 
ration in this, the established form of entry, that the judgment has been 
ireye rsed, because enteredi '< Idio concessum est SfcT Robins v. Sea^ 
ders (6). SlocomVs case (c). A special act of parliament, 16 and 17 C 2, 
c 1, was passed to present the retrefsal of judgments upon this ground. 
Where a judgment was had upon a sci. fa^ and it appeared that the 
judgment upon which it issued was erroneously entered, the judgment 
on the sci.fa, was reversed. . Damport v. TJuUcher (d). The " quod 
recuperet"' is as material a part of the entry as the « idio consideratum 
est,'* and on this ground the defendant is entitied to judgment 

Mr. Thomas Kejknedyt contra, relied principally upon the error being 
tiie act of the officer of the court. 

Per CWr^m.— We will allow the demurrer but give the phdntiff 
leave to amend. Demurrer albwed. 

(a) 2 Vent. 153. (b) 1 Cr. 5S6. 

(e) Cr. Care. 442. {d) Cr. Eliz. 145. 
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EXCHEQUER OF PLEAS. 

Tuesday, November 6thy and Wednesday, November 1th. 
TROVER— SHIP— TENANTS IN COMMON. 
Knight v, Coatks and another. 

Aclion of troTer brought to recover the 8-64th parts or shares of a 
certain vessel. 

The case was tried before Pbkrin J., at the Spring Assises for Cork, 
1838, when the following facts appeared in evidence : — 

The plaintiff and defendants were respectively possessed of certain 
shares in a vessel called the Triumph, which was the property of seve- 
ral part-owners. 

The defendant Coates and his partner, one Osborne, had been duly 
appointed, with the consent of the owners, ship*8 husbands, in which 
capacity, they continued to act from the time the vessel was launched, 
in January, 1832, until it was lost in 1836. 

In 1834, Osborne and Coates, acting as ship's husbands, removed one 
Butler from the command of the vessel, and appointed one Trevis 
captain in his place. In the month of December, 1835, the Triumph 
arrived in the port of Cork with a cargo, under the command of Trevis, 
who, instead of taking the vessel to Osborne and Coates, took it to a 
ship-broker of the name of Barry. 

It appeared that Trevis acted, on this occasion, in pursuance of direc- 
tions contained in a certain letter or instrument, bearing date the 7th 
of December, 1 835, and signed by the owners of the vessel, who were 
possessed of the majority of shares. This document, and another of the 
same date, signed by the same parties, and purporting to be an ap- 
pointment of another person ta the office of ship's husband, in the place 
of Osborne and Coates, were produced and proved. 

On the I5th December, 1835, Osborne and Coates dismissed Trevis, 
and appointed one Pearse, captain ; they also took charge of the vessel 
and cargo, alleging tfiat no admiralty warrant had been procured to su* 
persede them as ship's husbands. 

It further appeared, that the plaintiff and one Hickson, (another part- 
owner,) having subsequently gone on board to remonstrate on the re^ 
moval of Trevis, and to insist on his restoration to the command, were 
forcibly turned out of the vessel and put on shore by the orders of Os- 
borne, and the defendants ; and that after discharging the cargo, Osborne 



A vessel 
belonging to a 
number of 
part-owners 
was forcibly 
taken by tbe 
minority out 
of the posses- 
sion of tlie ma- 
jority, and senc 
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and Coates sent the Triumph to sea, having placed on board several 
additional men, to resist any attempt that might be made on the part of 
the plaintiflFs or Trevis to re-take the vessel. 

The plainti£F, on the 12th of December, being the day after that on 
which the Triumph had sailed, served a notice upon Osborne and 
Coates, requiring them to inform him where the vessel had proceeded, 
and to give an account of its state and condition, that he might be en- 
abled to e£Fect an insurance on it. 

On the same day, Osborne and Coates served a notice in reply, 
giving the plainti£F the information he required. 

The vessel continued to trade in foreign parts, under the command 
of Pearse, from December, 1835, until the 6th of December, 1836, 
when it was lost in a gale of wind, while proceeding with a cargo from 
Newfoundland to Alicant. 

It was admitted that the vessel, when sent to sea, was provided with 
a sufficient crew, and well found in every respect. 

The defendants' counsel called upon the learned Judge for a non -suit, 
on the ground that the plaintiff and defendants were tenants in* common 
of the vessel, and insisting that as the defendants had not wilfully de- 
stroyed it, or misused it in such a way as to lead to its destruction, or 
appropriated it to their own use, the present action could not be main* 
tained. The plaintiff's counsel relied on the case of Bartutrdistan v. 
Chapman (a), as expressly in point. The learned Judge refused to 
non-suit the plaintiff, but reserved leave for the defendants to move 
the court to have a non-suit entered. 

The defendants' counsel then contended that the Judge should leave 
two questions to the jury. — 

1. Did the defendants destroy the vessel ? 

2. Did they intend to appropriate it wholly to their own use, or to 
navigate it for the beneGt of the owners ? His Lordship declined to 
do so, and told the jury they ought to find a verdict for the plaintiff if 
they believed the evidence. 

The jury found a verdict for the plaintiff, for fHi, being the value 
of 8-64th parts of the vessel. 

Mr. BenneUy Q. C, now moved to make absolute an order nf>i, which 
had been obtained to set aside the verdict found for the plaintiff, and 
enter a non-suit or verdict for the defendants. 

The first objection is founded upon the general proposition of law, 
that one tenant in common of a chattel cannot maintain an action of 
trover against his co-tenant, because the possession of the one is the 
possession of the other. Holliday v. Camsell (b) ; Fennings v. Lord 
Grenville (c) ; Graves v. Sawcer (d) : Crosse v. Abbott (c). 



(a) 4 East. l^\ S. C. Bol. N. P. 31. 
(<f) Sir T. Rayin. 15. 



(6) J T. B. 058. (r) I Taunt, S41 . 

(p) Key's Bcp. 14. 
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There was not sucli a conversion or destruction of the vessel by the 
defendants, in this case, as would entitle the plaintiff to maintain an 
action of trover. 

When the defendants took possession of the vessel, the plaintiff's 
proper course would have beetk to apply for an admiralty warrant to 
detain it. Abbott on Shipping^ 71, 75; Holt on Shipping, 360. Bar- 
nardiston r. Chapman, by which the learned judge at the trial, conceived 
the present case was governed, is quite distinguishable from it ; there 
the defendants secreted the ship from the plaintifi^ ; here, there was 
no attempt at concealment. 

2. At aU events the learned Judge should have left the same ques- 
tions to the jury in this case as C. J. King left to the jury in Bamardiston 
V. Chapman. 



KNIGHT 

V, 
COATES. 



Mr. Smith Q. C, and Mr. Colling Q. C, for the plaintiff.— Unless the 
plaintiff can recover in this form of action, he has no remedy whatso- 
ever. As to the admiralty jurisdiction, it is merely preventive. The 
minority of the owners can restrain the majority from sending the ship 
on a voyage,] without giving security for the value of the shares of the 
dissentients ; but there is no jurisdiction to grant compensation for the 
loss of the ship. Abbot on Shipping, 70. 

Neither has a court of Equity jurisdiction in such a case. Strelly v. 
Winson (/) ; Hoi'n v. Gilpin (g). 

And at law, one part-owner cannot recover for fraudulently and de- 
ceitfully sending the ship to foreign parts where it was lost. Graves 
V. Satocer(k), 

Therefore, unless this be a forcible taking away of the property, 
followed by a loss within the authority of Bamardiston v. Chapman, 
plaintiff is without a remedy for what must be admitted to be an act of 
daring violence. If the whole ship belonged to one owner, and if the 
defendants, whether as agents or ship's husbands, took it out of his pos- 
session and sent it to sea, an action would clearly lie. 

The maritime law gives the plaintiff, as the representative of the ma- 
jority^ as absolute a right to the management of the ship, as if it had 
been his own property. MoUoy, 203. 

As long as the chattel, which is the common property, remains in 
esse, or unchanged, a tenant in common cannot maintain trover against 
his companion, as be is met by the legal principle, that the possession of 
one is the possession of the other, and his remedy is, as Littleton says, 
sect. 323, when he can see his lime, to take it back again. Co. Litt 
200 a; Brown v. Hedges (t). 

The forcible taking is a clear conversion, but as the remedy is by 



if) 1 Vern. SOT. 

(A) Sir T. Ram. 15. S. C I Lev. 29. 



(g) Ambl. 255. 
(I) 1 Salk. 230. 
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recaption, no action lies as long as the poorer of recaption exists t but 
when the subject-matter is destroyed or changed, the right of action 
commences. Co. LiU. 200, a; Bac. Ab. Trover^ c. 801 ; 2 ScmncL 
Hep. by Wms. 47, h. : Barton v. Williams (k) ; Fermings y. Lord 
Grenville (/). 

If a tenant in common of a bouse turn his partner out of it, and the 
house be afterwards burned, an action will lie, for non constat that the 
house would have been burned, had it not been for the expulsion of the 
co-tenant. 

But, independently of other authorities, Bamardiston y. Chapman 
is a decision exactly in point 

Mr. Coopevy Q. C, in reply.-^The argument on the other side 
amounts to this, that if one tenant in common take from the possession 
c^ the other, the chattel to which they are entitled in common, even 
Ibr the purpose of applying it to the use to which it is adapted, and the 
chattel be subsequently lost by inevitable accident, not caused .by the 
misconduct of the party taking it, trover lies. 

What is it that, according to the argument, gives the action of tro- 
ver ? It 18 not the taking, Co. Lit. 200, a ; because the possession of 
the one co-tenant is that of the other ; that is, each is entitled to the pos- 
session of the chattel ; neither has a right, as against the other, to the 
adverse possession, for each has an equal right to it. 

Suppose a vessel, taken against the consent of some of the owners, 
make a prosperous voyage, and return ; or, suppose it sent on a voyage 
with their consent, and aflerwards lost, in neither case would trover lie. 
Now, if the taking will not give the right to maintain the action, wiU 
the subsequent loss, without the default of the party ? It is submitted 
that it will not, and for this reason, that at the time of the loss, the 
vessel was in the possession of both, and the party is no more liable to 
his co-tenant for the loss, than if the vessel were at the moment navi* 
gating under the direction of all parties. 

Then, what will give the action, or rather an action ? for I main- 
tain, that trover cannot be brought by one tenant in common against 
another, though case for trespass may. The answer is, the destruction 
of the vessel or chattel by one party. Co. LitL 200, a. That will give, 
not trover, but case or trespass. 

In those forms of action, the plaintiff must either aver and prove a 
wilful destruction of the subject matter, or such a misuser as led to the 
destraction of it ; but, without one or the other, no action would lie. 

It is also said, that the reason why trover cannot be maintained in the 
case of tenants in common is, that while the thing remains in esscy and 
in the possession of the defendant, it may be said the possession of the 
one is the possession of the other. 
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That, I admit, k one answer lo the action of trover, bnt it is not the 
only (me , and it by no meant follows, that because an action of trover 
will net lie while the thing is m esse, and in the possession of the de- 
fbadant, an action will lie when the thing is not in essBy no matter how 
it has ceased to exist 

On examination, the test applied by the plaintiff's oonnsel wffl not 
be found to be the true one. 

In HoUkday v. Cam$ell(m)f it was held that an action would not lie, 
although the box was no longer in the defendant's possession. 

In Heath v. Hubbard (n)y it is doubted whether the sale of a ship by 
one tenant in common would amount to a conversion, and yet the de- 
fondant had there parted with the possession. 

The true reason why trover will not lie, by one tenant in common 
against another, may be found in the principles which govern that form 
of action. The requisites to maintain it are — 

1. That the plaintiff have a right of property. 

2. A right to the immediate possession. And, 

3. That there be a wrongful conversion by the defendant. Leigh*$ 
N. P. (o). 

Although the plaintiff had tlie first of these requisites, he had not 
the second, that is, such a right to the property as to ebable him to 
maintain trover. Gordon v. Harper (p). And even admitting that he 
had such a right, there was nothing which amounted to a wilful de- 
struction or a profitable conversion by the defendant. Keyuxn-tft v. 
HiU{q), — [Pbnnefather, B. Has the plaintiff no remedy ?] — He 
has none whatever in any form of action in the present case ; and this 
proceeds from the position in which he has voluntarily placed himself, 
by becoming a tenant in common with the defendants. 



KNIGHT 
COATEaS. 



Pennefathbr, B. 

This is an action of trover, brought by the plaintiff, who is the part 
owner of a certain vessel, against the defendants, who are part owners 
of the same vessel. 

The case may be thus stated : — The plaintiff, who was entitled to 
e%ht sixty-fourth parts of the vessel, was in possession of it by a cap* 
tain of his own nomination, when the defendants, forcibly and against 
the will of the plaintiff, took the vessel out of his possession. 

The vessel was then sent upon a voyage, which, it appears, would 
have been a fit and proper one, provided all parties had concurred in em- 
ploying the vessel on it. 

It further appears that the vessel was properly manned and equipped, 
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and that) at a considerable distance of time, it was lost by the perils of 
the sea, without any fault or neglect on the part of the defendants, or 
those whom they had employed. There were no circumstances whkh 
could give rise to the suspicion of their having wilfully destroyed it ; 
and, in fsctf no misconduct has been imputed to them in the manage- 
ment of the vessel. 

The possession of the plaintiff was sanctioned by the owners who had 
the majority of shares ; and this action has been brought against the de- 
fendants, for having taken the vessel out of his possession, and sent it on 
the voyage, in the course of which it was eventually lost. 

The case was tri^d before Mr. Justice Perrin, and there having been 
no controversy about the facts, the learned Judge directed the jury, if 
they believed the evidence, to find a verdict for the plaintiff. 

To this the defendants' counsel objected, insisting that as the plaintiff 
and defendants were tenants in common, an action of trover could not 
be maintained ; and calling upon the Judge, either to nonsuit the plain- 
tiff, or to leave the case in such a way to the jury, as would authorise 
them to find a verdict for the defendants. 

If the facts were all conceded, and the result (being an inference of 
law), was to be determined by the Judge — if he were to draw the pro- 
per conclusion from those facts, and not the jury — I think he was right it 
directing them as to the verdict they should find. And as it appears, from 
the learned Judge's report, that there was no controversy about the 
fiicts, the court are of opinion that there was no question to be submit- 
ted to the jury. It was purely a question of law, which the Judge took 
upon himself to decide ; and it is our province now to consider, whether 
that question was rightly decided or not. 

It is clear, that if the parties had not stood in the relation of joint 
tenants, or tenants in common, the plaintiff would have been entitled to 
maintain trover for the mere taking of the vessel out of his possession, 
without any subsequent loss or injury. As against a stranger, the tak- 
ing alone would have been sufficient ; but the peculiar situation of these 
parties, as tenants in common, renders it necessary to consider the rule 
of law in reference to that relation. 

The mere taking of a personal chattel, by one tenant in common, out 
of the possession of his co-tenant, does not entitle the latter to maintain 
an action ; but if the taking be accompanied or followed by the destruc- 
tion of the chattel by the tenant in common who takes it, an action can 
then be maintained. 

A distinction has been taken at the bar between trespass and trover, 
but I think that no such distinction is warranted, either by decided 
cases, or by any principle of law. 

Where the chattel has been destroyed by one tenant in common, an ac- 
tion of trover may be brought against him by the other. 
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Let us advei^ to the groands upon wbich it has been alwairs held, that 
one tenant in common cannot maintain an action against bis co-tenant, 
merely for the taking of the chattel, which is the common property. 
While the thing remains in specie^ the tenant from whose possession it 
is taken is not without a remedy. The possession of the one is the pos- 
session of the other ; and both having an equal right to it, he from 
whose possession it is taken, may, if he hare an opportunity, re-take the 
chattel ; but while it exists in specie^ no action lies, his only remedy 
being by recaption. 

It would, as I conceive, be a strange anomaly in our law, if a case 
were to be found of an admitted injury without a legal remedy. Be- 
fore the court would hold, that a tenant in common must submit to ifihat 
is confessedly a wrong, without having the means of obtaining redress, 
it would pause and consider whether it was coerced by the authorities to 
arrive at such a conclusion. But no such anomaly will be found to exist ; 
tenants in common are not without their remedy ; that remedy being 
sometimes by action at law, and sometimes by recaption, or the act of 
the party. 

The exception mentioned in Co, LitL 200, a. Is where the chattel 
has been destroyed. If we examine the meaning of that phrase, we 
shall find that it does not imply that the thing should be actually de- 
stroyed — ^by burning, for instance, or by some other means whereby an 
actual loss may be occasioned — but a destruction, within the meaning of 
that phrase, takes place, as I apprehend, whenever the plaintiff's right 
of recaption has been entirely put an end to by the act of the defendant. 
And it has accordingly been held, that if a tenant in common disposes 
of the chattel in market overt, an action may be maintained by his co- 
tenant, although in that case the thing has not been actually destroyed ; 
because, as to the plaintiff, his right of recaption is gone. That remedy 
being destroyed by the act of his co- tenant, the party is remitted to the 
rights of any other person, and may obtain redress by action. 

That explains one of the grounds on which it has been said, that an 
action cannot be maintained by one tenant in common against another. 
It is consequently a mistake to say, that there is an injury without 
a remedy. Whilst the thing continues inspected the remedy is by re- 
caption ; but when it no longer exists, the remedy is by action. 

Having thus shewn, as I conceive, the reason why one tenant in com- 
mon cannot in general maintain an action against another — having also 
shewn what exceptions there are to that rule, by the destruction of the 
chattel held in common, and having explained the meaning of the word 
destruction, let us now see how far^he present case is to be considered 
as governed by the case in 4 Easter), It is said, by the defendants' 
counsel, that trover does not' lie for the mere taking, and that if the 
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vessel had returned alter a prosperous voyage, the action could not be 
maintained. Unquestionably it could not; for whilst the vessel re- 
mained in specie^ to be come at as any ordinary chattel^ the objec- 
tion against one tenant in common maintaining an action against ano- 
ther would have remained in full force. It is also said, that if the ves- 
sel hdd been sent on the voyage with the assent of the plaintiff, no 
action could have been maintained ; that is equally true, for volenti 
nonfii injuria. 

Although neither the taking nor the destruction of the vessel would 
separately be sufficient to entitle the pluntiff to maintain the action, yet 
when taken together, they completely make out his case. 

It is impossible to distinguish the case of Bamardiston v. Chaipman 
from the present, and \tfi cannot, therefore, decide for the defendants 
without directly overruling it. The defendants' counsel, in that case, 
contended, that one tenant in common was only answerable to the other 
tenant in common for an actual destruction ; but Chief Justice King 
left it to the jury, upon the whole circumstances of the case, <* Whether, 
^^ by the defendants* force, the ship was actually taken from the plain- 
<<tiff, and .secreted, and carried out of his power, to preserve the ship? 
<< and a destruction happening in those circumstances, whether it should 
^' be found to be a destruction by the defendants' means ?" which the 
jury accordingly found ; and upon a motion for a new trial, the court 
were unanimously of opinion that the Chief Justice's direction was right. 
Although the Chief Justice's charge is put in the form of a question, 
left to the jury, yet, from the context, I thbk it must be taken as a di- 
rection to them. 

That case shews, that if a vessel be forcibly taken by one tenant in 
common out of the possession of the other, although trover cannot be 
maintained for the mere taking, yet if the vessel be afterwards lost, 
whereby the plaintiff's remedy by recaption is gone, the action can be 
sustained ; for the loss of the vessel is to be attributed to the act of the 
party who wrongfully took possession of it. As I have already observed, 
an absolute destruction of the thing held in common is not necessary to 
maintain the action, as instanced in the sale of an ordinary chattel in 
market overt by one tenant in common, which has been held to constitute 
a conversion ; but here, an absolute destruction has taken place, and, in 
my opinion, it must be considered as a destruction by the defendants, 
who took the vessel out of the possession of those who had the legal 
custody of it ; and whether the defendants managed the vessel well or 
ill, they must be answerable for the original taking, which in itself was 
wrongful. 

If necessary, we might rest our decision upon the authority of the 
case referred to ; but we are not driven to say that in 1714, for the first 
time, the reproach was taken away from the law, of admiKing afla- 
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gT^nt injury to exist without furnishing the means of redress. It 
18 said upon the authority of Gordon v. Harper («), that trover will 
only lie where there is a present right to the possession ; but here 
the plaintiff had a present right to the possession, and as that right 
was invaded by the defendants, they must now be answerable for the 
consequences. 

I therefore think the course taken by the learned Judge at the trial 
was the proper one. 

Foster B. I agree in thinking that the conrse taken by the learned 
Judge at the trial ought to be upheld, as we must otherwise overrule the 
case o£ Bamardision v. Chapman, Were it not, however, for the autho- 
rity of that case, the arguments of the defendants* counsel must, in my 
opinion, have prevailed. But the two cases are exactly parallel. The 
question in the former was, whether an action of trover could be main- 
tained ? and, fortunately for the ends of justice and good sense, C. J. 
King found no difficulty in coming to the conclusion that it could. 

If it were not for the authority of that case, I confess, I should in vain 
have looked for an authority in any of the earlier decisions. 

Mr, Cooper has pressed his argument with great ingenuity and fair- 
ness. When (he asks) did the conversion take place ? Was it in the 
original taking however forcible ? Certainly not. Was it in sending 
the vessel on the voyage ? 

It is conceded that it was not. 

Or lastly, was there any conversion in the subsequent loss or deten- ^ 
tion of the vessel ? 

Under the ciicumstances, I should be inclined to say there was not. 
Speaking generally, I would say that in a case, where the chattel was 
nsed by the person who takes it in a manner not secundum subfectam ma» 
leriam, it wonld amount to a conversion. But what was the case here ? 
The vessel was sent on a legitimate and suitable voyage, and its loss 
was occasioned not by the fault of the defendants, or through the want 
of human foresight, bdt by misfortune and the fury of the elements. 

Now, to hold that the. loss of a vessel, occurring under such circum- 
stances, amounts to a conversion by the persons who in the original 
taking were guilty of no conversion at all is a proposition at which 
in the abstract, I never could have arrived. 

But we have a well considered decision by which such a proposition 
has been established ; and the question now is, are we by overruling 
that decision, made upwards of ,a century ago, to involve ourselves in 
the technical difficulties which have been so fully adverted to ? I think 
we ought not to do so ; and am therefore of opinion that the learned 
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Jadge at the trial, finding the case of Barnardiston v. Chapman^ to ex- 
actly in point, was right in directing the jury to find for the plaintiff, if 
they believed the evidence.* 

* The Chief Baton and Richarcb, Baron, were absent. 
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Tuesday^ November 6th. 

PRACTICE— AFFIDAVIT TO HOLD TO BAIL ON A 
BILL OF EXCHANGE. 

TUTHILL V. BrIDOEMAN. 

The affidavit to hold to bail, which was made by the plaintiff, stated 
tiiat H. O. Bridgeman (the defendant) stood justly indebted to the de- 
ponent in a certain snm, besides interest and costs of protest, << doe by 
** Mary Lnrey's draft on H. O. Bridgeman ; acceptance payable in sixty- 
<< one days after date, and which bears date the 20th day of Febraary, 
« 1837." 

After stating another acceptance of the defendant in similar termsy 
the affidavit concluded with an averment, that acertun sum forming .the 
gross amount of both bills, besides interest and costs of protest, remain* 
ed dne to the deponent by the defendant, over and above all just and 
Mr allowances. 

Mr. Freeman applied to the court to have the defendant discharged 
out of custody on filing common bail, and contended that the affidavit 
was defective^ as it neither stated that the bilk were endorsed to the 
plaintiff nor showed plaintiff's relation to them. 

No one appeared to shew cause of bail 

The Court considered the affidavit insufficient, und made an order to 

Dischaige the defendant 
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QUEEN'S BENCH. 

Monday i November 19M. 
PROHIBITION— COURT OF CONSCIENCE— MARRIAGE. 

COOHLAN V. BOLAND. 

A rule nisi was obtained on the 2 2d of September, for a prohibition . A prohibt. 

to prevent Alderman William Hodges, the President of the Court of He to the Pre- 

Conscience, from proceeding in a cause in which Boland was plaintiff, udentofthe 

and Coghlan defendant. The suggestion set forth, that the Court of science!* to °" 

Conscience had been held, from time immemorial, in the city of Dublin, !*"'"'" *>i™ , 

* Iroxn prooeea> 

before the Lord Mayor of the said city for the time being, with the ing tn an ac 

aiesistance of the Aldermen, &c., for determining causes of debt between JJhich^e^*' ^^ 
party and party, under the value of 40s., late Irish currency ; and that question of 
by the 33 G. 2, c 16, it was ordered, that from thenceforth the Lord iSS^touJ*.*** 
Mayor should be exonerated from attending upon the said Court of ,^^^ sembie. 
Conscience during the year in which he should serve the office of that the action 
Lord Mayor, and that the person who should h a vb served in said 7**A?^f*'*'" 
office for the next preceding year should preside in the said Court of debt, but really 
Conscienee, for the space of one year next after he should have served \^^iZ of*the 
in the office of Lord Mayor. It then averred that the said court had, maniage, a 
since the making of the said statute, been held before, and presided over will be issued, 
by the person who had served the office of Lord Mayor of the said city, "^^ ^i^' 
for the year next preceding his presidency of said Court of Conscience, to the jurisdlc- 
and that all manner of pleas and questions touching the validity of mar- f^r^urt'^s'*' 
ringes or matrimonial contracts between party and party have not, nor not a ground 
ever have been, nor ought to be, within the jurisdiction of the said court tion* unleM it' 
of Conscience, but that the same should be tried and determined by the app«*r that the 
laws and courts Ecclesiastical and Spiritual of the land to which said ^^d bvaffida- 
courts, such pleas, questions, &c., and the cognizance thereof, specially ^'^* 
belong ; nevertheless, that one Margaret Boland, of Grafton- street, &c 
not being ignorant of the premises, but designing unduly to aggrieve the 
said Coghlan, contrary to the laws of Ireland, and to draw the cogni- 
sance of plea, which specially belongs to the Courts Ecclesiastical of 
this realm, to another determination in the said Court of Conscience, 
before one Alderman William Iludges, President of the said court, 
levied and affirmed heV certain complaint against the said Coghlan, 
averring that the said Coghlan owed to her the sum of dOs., of, &c, and 
claimed the said sum of 30s. to be payable to her by the said Coghlan, 
because the said Coghlan, before and at the time of levying her said 
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complaint, was indebted to her for the maintenance and lodging of 
Amelia Boland^ who> the said Boland alleged, was the wife of the said 
Coghlan. The suggestion then averred the fact of the summons, the 
appearance of the present plaintiff in the court below, for the purpose of 
pleading to the jurisdiction, the plea, and its rejection by the President, 
who entertained the case, and gave judgment against the present pUun- 
tiff, for the debt alleged to be due by him to M. Boland, the sister of 
the person declaring and averring that she was the wife of the present 
plaintiff, and then denied the legality and validity of the alleged mar- 
riage, and concluded with the usual prayer for a writ of prohibition, &c. 

The suggestion was verified by an affidavit, stating the same facts as 
those disclosed in the suggestion. 

The defendant put in an answering affidavit, admitting nearly all 
the iBcts stated in the suggestiou, and affidavit of the plaintiff, but 
denying that the Court of Conscience wanted jurisdiction over the 
cases mentioned in the plaintiff's suggestion, aud averring that her sister 
was the lawful wife of the plaintiff, and that, as such, he had a right to 
support and clothe her, but that not having done so, but having turned 
her away and abandoned her, she took her home and maintained and 
clothed her, and that the plaintiff was lawfully indebted to her in the 
suqi of, &c 

Mr, F. Jf<7C(fomz^A now.shewed cause. — If a prohibition be granted in 
this case, it must be done on some of the allegations contained in the 
suggestion. Smart v. Wolfe (a). On the face of this suggestion no- 
thing appears which enables the court to say that a prohibition ought 
to issue. The plaintiff does not deny he is married to Amelia Boland; 
he only sweai's that he is advised and believes that he is not legally and 
lawfully married to her; but if a ceremony of marriage took place, and 
he has lived with and treated her as his wife, and has held her out to 
the public as such, this is quite sufficient to make him liable for her sup- 
port. But it is averred in the suggestion, that the plaintiff pleaded to 
the jurisdiction of the court below. This goes for nothing, as he did not 
verify, nor attempt to verify his plea, by affidavit at the time he objected 
to the competency of the court below. BurdeUy. Beivell(b). With 
respect to the competency of ihe court below to entertain this suit, its 
jurisdiction is regulated by the 33 G. 2, c. 16, s. 15, and it extends 
" to causes between party and party, under the value of 408." The 
present is a suit for 30s.; it is an action of debt triable at common law, 
and the course of proceeding in the Court of Conscience is the same as at 
common law. It is clearly a question of debt, and the question of mar- 
riage arises only incidentally in the cause. The Ecclesiastical CourU 
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bare, therefore, no right to interfere in matters of this kind ; the liability 
of a man for the debts of his wife is every day tried here, and in every 
court of record in the country. Mr. Macdonagh was proceeding to argue 
the question, when he was stopped by Crampton, J., who called upon 
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Mr. John Walshy in support of the rule. — The writ of prohibition 
must go on three grounds : First, the rejection by the court below, of 
the plea to the jurisdiction of that court. Second, the entering on, and 
determining the validity and legality of an alleged ceremony of maiv 
riage which properly and of right belongs to the Court Christian, or 
which, at least, cannot be inquired into and determined by a court of such 
peculiar and limited ^risdiction as the Court of Conscience. Third, 
the arbitrary arrangement by the plaintiflp, of the amount for which sbe 
would bring her action ; commencing suit when the sum claimed was 
within the jurisdiction, viz. — 30s., thus, evidently splitting the cause of 
action, to give the Court of Conscience jurisdiction. As to the first 
ground, the defendant pleaded in the court below, that this was ques- 
tion for a Court Christian ; that it was in a matter matrimonial, the 
validity of which was contested; the court below rejected that plea, 
and proceeded to judgment, which is good ground for prohibition. Chave 
w. Calmel (a). The rules of proceeding in the Court of Conscience, 
are not the same as in the Common-law Courts ; in the former, both 
plaintifiF and defendant ar^ sworn, and there is a charge of five pence 
for every oath administered to a witness, without wliich fee the testimony 
will not be received ; the argument from the practice of the Common 
Law Courts does not therefore apply ; and the rejection of the plea 
entitles the defendant to a writ of prohibitfon. Even if the proceedings 
in the Court of Conscience were similar to those in the Courts of Com- 
mon Law, the rejection of the plea would be a matter of appeal. There 
is no appeal from the decisions of the President of the Court of Con- 
science, and as no appeal lies, prohibition clearly lies. Chave v. Calmel. 
By the plaintiff's affidavit it is admitted that the plea was rejected, but 
it is not shewn in their affidavit how our plea was bad or defective, 
and this is also ground for prohibition. Darby v. Cosens (b). As to 
the second ground, the Court of Conscience is for determining " causes 
between party and party," under 40s., late Irish currency. This custo- 
mary jurisdiction is confirmed by the 33 G. 2.; the 17th secr shows the 
plaint must be levied for debt only, by the President of that court. But 
here the plaint is levied colorablt/ for debt, but really, and in fact> 
to try the legality of an alleged ceremony of marriage, the validity of 
which is disputed, and upon this ground the plaintiff is clearly entitled 
to a prohibition, to enable him to try the validity of that alleged cere- 
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mony in the Court Christian. The Court of Conscience has not con- 
current jurisdiction with J;he Queen's Courts of Record c and its juris- 
diction being summary, its powers exercised by persons arbitrarily ap- 
pointed without any r^;ard to legal qualification, and without the inter- 
vention of a jury, it should be regarded jealously, and kept strictly 
within its proper limits. So early as the reign Henry 3, we find a 
prohibition mentioned by Harris^ in his "Collection of Manu- 
scripts," vol. 1, which issued in the 50th year of that King, to the citi- 
zens of Dublin, (that is, to the corporation,) to restrain them from 
meddling in matters matrimonial or testamentary : and the London and 
Bath Courts of Conscience acts, as well as most of the other acts for 
such courts, contain this prohibitory clause, '< l^t the jurisdiction of 
the court shall not extend to any debt for rent, upon lease of lands, or 
tenements, or any other real contracts, noi' to any other debt that shall 
arise by reason of any cause concerning a testament or matrimony, or 
any thing concerning or properly belbnging to the Ecclesiastical Court, 
though the same be under 40s." 3 Jac, 1, c, 15, s. 6 ; also, the 22, c 47^ 
8. 16. In the same reign, in which the latter act was passed, the decla« 
ratory act concerning the Dublin Court of Conscience was also passed, 
which certainly shews that, at that period, the legislative mind was 
against allowing Courts of Conscience to meddle in causes of debt, 
even under 40s., when they arose out of, or were concerning matrimony ; 
which is the very case now before the court. The reason of the omis- 
sion of a similar prohibitory clause in the Dublin Court of Conscience 
may have been, that as the act was merely declaratory of the custom- 
ary jurisdiction, and that suits of this kind were not then entertained 
by this court, it was not necessary expressly to exclude them. Upon 
the third ground, the authorities are quite conclusive. Ctximes v. Whe- 
Ian (a) ; Girling v. Alders (b), and Bacons AbrcL Prohibition^ K. 



Crampton J. Thi8 is an application to the court to issue a prohibi- 
tion in order to restrain the President of the Court of Conscience from 
proceeding in a cause in which Margaret Boland wasplaintifiv and David 
Coghlan defendant, in the court below. If the suggestion disclosed the 
same state of facts as the statement of Mr. Walsh, I will not say but 
this court would issue a prohibition, but there is not sufficient on the 
face of the suggestion to warrant this court in doing so in the present 
case. The clauses in the English Courts of Conscience acts speak for 
themselves; they clearly take away the jurisdiction of the English Courts 
of Conscience, in cases similar to the one now before the court ; but 
there is no such pi>ohibitory clause in the 33 G. 2nd, c ]6> which de- 
clares and confirms the jurisdiction of the Dublin Court of Conscience. 



(u) 1 Hud. & Br. 552. 



{b) I Vent. 72. 
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As le the rejection of the plea in the court below, it cannot be g^nnd 
here £or a prohibition, unless that plea was founded in truth, for if the 
Court of Conscience were to be ousted of their jurisdiction by such aplea, 
the court might soon dose up its doors. In the Common Law Courts, 
on ao action of debt, for necessaries furnished to a man^s wife, a qnes* 
tion frequently arises as to the extent of his liability^ or as to his lia- 
bility at all, by reason of certain circumstances connected with the nuir- 
riage, and sometimes in consequence of the marriage itself; yet the 
court always entertains and decides these questions ; and I can see no 
reason why the Court of Conscience may not do the same, within the 
limit of their jurisdiction. Howeyer, I must say, that it would be mora 
discreet and judicious for the President of that court, when questions of 
80 serious a nature would be brought before him, to decline entertaining 
them or giving any judgment on them, but leave them to a higher tri-p 
bunaL One point urged by Mr. Walsh has struck me very forcibly, it 
is this — that the action in the court below was only coiartibly for debt, but 
really to get a legal decision on the validity of an alleged marriage cere- 
mony. If that fact was set forth sufficiently clear on the face of the sugges- 
tion, I would feel bound to grant the prohibition, as this court would 
never permit such a court to try the question whether an alleged cere- 
mony was a legal and binding marriage, or the contrary. As to the 3d 
point, the suggestion does not disclose a case o£ splitting of the cauaoiof 
action, neither does the case of Caimes v. Wkelan apply here. There 
the coal' metre ceased in the midst of his duty, and attempted to sever 
into separate causes of action that which was one continuous and un- 
divided cause of action, if any he had ; here each week may have brought 
a new and distinct cause of action, the same as weekly rent. Taking 
the entire facts as they appear on the suggestion, I am of opinion that 
there is not sufficient disclosed to call for the interference of this court. 
Allow the cause shewn, but without costs. 



1838. 




Tuesday y November 20/^ 1838. 

PORTRIEVE OF, A TOWN, ACTION AGAINST— MONTH'S 
NOTICE— JUSTICES OF THE PEACE. 

Kelly v, Collis. 

Trespass for false imprisonment : the defendant pleaded the general A portrieve of 
issue. Upon the trial of the cause before Crampton J. at the sittings endd^^trl 

month's notice 
before action brought under 43 G. 3. c. 148, 8. I, not being included in the words '*ju9> 
tices of the peace^ or governor or deputy governor of any county or phice in Ireland. ** 
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after last Trinity teraii it appeared that the defendant was portrieve of 
the town of Swords, and as such, was, on the day on which the trespass 
was alleged to have heen committed, yisiting the shops of the hakers, 
and examining the breads and in one of those shops met the plaintiff, 
who entered into some altercation with the defendant, who then ar- 
rested htm, and had him imprisoned for a short time. For this impri* 
sonment the action was brought, and at the trial, the defendant's 
counsel submitted that the plaintiff should be non-suited, as ' the de- 
fendant was entitled to a month's notice before action, brought under 
43 G. 3, c. 143, 8. 1, and no such notice had been proved to have been 
given. The learned Judge reserved the point, subject whereto the jury 
found a verdict for the plaintiff, with £20 damages. A rule nisi had 
been obtained on a former day to set aside this verdict, and enter a non- 
suit, against which 



Mr. Hatcheli, Q.C. with whom was Mr. M^Kean, now shewed 
cause. — Unless a portrieve is included in the words used in the statute, 
to denominate the persons entitled to the month's notice, there is no 
ground to sustain the order. The act which gives this privilege is the 
43 (7. 3, c 143 — and the words used to denominate the persons who 
are to enjoy it are, "justices of the peace, or governor, or deputy 
" Jfovemor of any county or place in Ireland." The portrieve of a 
town cannot be included in these words. 

Mr. Napier, contra. It is conceded in evidence that the defendant 
was acting in the discharge of his duty as portrieve. A portrieve is a 
governor of a town, and therefore within the words of the statute. 
Cawens Interpreter^ tit. portrieve ; Terms de la lay, 697. The 10 
c 1, sess. 2, c 16, which required, that in any action against justices 
of the peace, &c. for any thing done in the execution of their office, the 
venue should be laid in their own county, and also permitted them to 
plead the general issue, and give special matter in evidence, expressly 
included portrieves, which shows that the legislature intended the same 
protection to both these public officers. The 43 G. 3. c 143 does not 
specify the several classes mentioned in the 10 c 1. but the policy of 
the two acts is the same, and the former uses the general word 
" governor" of any county or place; now I have shewn the word por- 
trieve has been held to mean governor, and the word place must refer 
to localities similar to that in the present case. The defendant was 
also entitled to notice, inasmuch as he claimed a right to act as a justice 
of the peace, and bond fide believed he was acting as a justice of the 
peace, although that right was disputed. Jones v. Williams (a) / 

(fl) 1 C. & P. 459; S. C. 5 D. & Ry. 654, A 3 B. & C. 762, 
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Wedge v. Berkeley (a). The qnestion of bona fides or mala fides bhould 
be left to the jury, which was not done. 

Mr. M*Kean replied. 

Wednesday, 2\si November, 1838. 

Per Curiam. The question in this case tarns upon the meaning of 
the terms nsed in the 43 G. S, c 143, which have been mentioned. 
The 10 c 1, sess. 2, c 16, was also cited, but it can have no application 
to this case, beyond shewing that portrieves may have been in the con- 
templation of the legislature when it passed the subsequent act. It is 
clear, the defendant does not come within the words "justices of the 
** peace ; ** if he was so by commission or by charter, it was not pro- 
duced. It has been contended that, as portrieve, he is governor of the 
town of Swords, and thus within the act ; and so the word portrieve 
is explained in Terms de la lay ; but the question is, whether, although 
he be thus governor of a town, he belongs to the dass of officers meant 
by the word governor, or deputy governor, as nsed by the legislature 
in the 43 G. 3. There is no better rule on this subject than noscitur a 
sociiss it is here coupled with justice of the peace; and on looking to 
the statute law of Ireland, I find a very large class of persons designated 
as governors and deputy governors of counties, aud counties of cities 
and counties of towns, being counties in themselves, to whom I am of 
opinion the legislature intended to refer. These officers have been re- 
placed by the appointment of lieutenants of counties, and all their 
powers are now vested in the latter officers, under 1 & 2 ^. 4, c. 17. 
There are still, however, governors of limited jurisdictions not a£Pected 
by this act. As to the word place, it occurs frequently throughout the 
militia acts in connection with governor and deputy governor, and 
seems to have been used for brevity, and to avoid the repetition of 
governor of counties and counties of cities, &c. Upon the whole, the 
verdict must stand, but as the defendant is a public officer I will give 
no costs. 

Rule discharged without costs. 

(a) 1 Ncv. & P. ^5. 
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PBACTICR— CONDITIONAL ORDERS--MANDAMUS~ 
ASSESSMENTS— CHURCHWARDENS. 



Where con- 
ditional orders 
h&d been ob- 
tained for two 
writs of man- 
damus^ to 
compel the 
Minister and 
Churchwar- 
dens of two 
parishes in the 
city of Dublin 
to applot upon 
the inhabitants 
under 33 G 3, 
c. 56t and it 
appeared that 
these two pa- 
rishes were 
united into one 
by act of par- 
liament, the 
court refused 
to make them 
absolute, al- 
though it had 
been the im- 
memorial 
usage to applot 
in that way. 



The QuBEN V, the Minister and Charchwardens of the parish of Saint 

Catherine, City Liberty. 

Also, 

Same v. the Minister and Charchwardens of the Parish of Saint 

Catherine, Thomas-court. 

Mr. Henry West obtained a rule nisi in Trinity Term, for a writ 
of mandamus to issue to the defendants in the first case, directing them 
to convene a yestry of the inhabitants of the parish of St. Catherine, city 
Liberty, to applot and assess upon the several solvent inhabitants the 
sum of JEd71. 6s. 7d., being the amount remaining unapplotted and 
unassessedof the several sums of £4f54>. lis. 8d., and £468. 5s., which 
sum of £454. 1 1 s. 8d. was the proportion applotted upon, and to be 
borne by, the said parish, of the sum of £18,070. 14s. 9d. presented for 
at Easter Term by the City Grand Jury ; and of the sum of £3,064. 
18s. 5d., presented by the Quarter Sessions Grand Jury, at Michaelmas 
Sessions, 1837, and January Sessions, 1838 ; and which said sum of 
£463. 58. is the arrear of former presentments. Mr. West also obtaiped 
a similar rule in the second case; against which 

Mr. Smithy Q. C, now shewed cause. — These conditional orders can- 
not be sustained ; they are taken against two parts of the same parish, 
as if these parts were separate and distinct parishes. There may have 
been some immemorial division of this kind; but, by the 6 Anne, c. 21, 
the boundaries of several parishes were regulated and defined, and by 
the 13th and 14th sections, the precise boundaries of Saint Catherine's 
parish are described, and the two districts specified in these orders form 
a part of the parish of St. Catherine, as therein defined. This being so, 
the Churchwardens consider the proceedings illegal, in making separate 
applotments and assessments upon these districts. It might as well 
be contended, that in Peter's parish a distinct applotment and assessment 
could be made upou Stepheu's-green, and thus the burden of the entire 
parish be thrown upon a particular part of it. The 33 G, 3, C 56 pre- 
scribes the mode in which the money is to be raised. By the 2nd sec. 
of that act, the grand jury are required to take an exact account of the 
minister's money chargeable upon the several inhabitants of this city, in 
their several parishes, and from thence to form a table of applotment ; 
by the 3d sec the treasurer is to give notice to the minister and charch- 
wardens of their respective parishes, to return an account of the gross 
sum of minister's money payable by the inhabitants of each and every 
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such parish ; by the 4th sec, the treasurer is to applet and assess on the 
several parishes in said city, and insert same in warrants to be signed by 
die Lord Mayor : every section pointing expressly to the several inha- 
bitants of each parish, and to the several parishes in the city. There 
are no such parishes in the city as those named in the order, and con- 
seqaently the warrants directed to the churchwardens in the present 
instance are illegal The same observations apply to the arrears, which, 
if assessed under illegal warrants, the churchwardens would not be 
justified in levying. The conditional order is taken wrongly, and can- 
not be sustained Rex r. JRippon (a); JRex v. Mat/or of Abingdon (6). 



1838. 



TH£ QUEEN 

V, 

THE 

MINISTER 

OF, &C 



Mr. Sergeant Greene^ with whom was Mr. H, Westy in support of 
the conditional orders. — This is the first time that objection has been 
taken to a proceeding which was founded upon Immemorial usage* 
The conditional orders have been taken in the terms in which the grand 
jury made the presentment, and which means no more than this, that so 
much of the parish of Saint Catherine as is comprised in the ancient 
name of Saint Catherine City Liberty shall pay so much, and so much 
of same parish as is comprised in the other denomination so much more. 
If the! effect of this was to throw an undue burden upon any part of the 
paruh, the proceeding would be irregular, but such is not the case. By 
the 3d see, of the 33d G, 3, c. 56, the churchwardens return the gross 
amount of minister s money paid by their several parishes and according 
to that return the proportion which such parish is to contribute to 
the general expenditure is determined, and afterwards the church* 
wardens determine how much each solvent inhabitant of their respective 
parishes is to contribute to make up this sum, by the amount of 
minister's money he pays. No injustice can therefore be done to any 
one. They are the churchwardens of the entire parish, and the tnanda- 
mus is to direct them to assess so much upon one part, and so much 
upon the other. — [Crampton J. If I give you the writ it will be a 
mere brutum fulmen^ for it will be directed to the churchwardens of a 
parish which does not exist.] — The objection is merely technical; the 
orders are in the terms of the warrants ; they follow the presentments, 
and there never can be an assessment unless in this form. It has been 
the nftge to applot and assess in this form, and that immemorial usage 
is expressly recognised in the 33 G. 3, c. 56. Is it now to be upheld ? 
or is this parish to screen itself from its share of the general expendi- 
ture of the city upon what is, at best, a mere technical objection ? The 
learned Sergeant was proceeding to support his views, but yielded to 
the opinion of the court, that the conditional orders could not be sus- 
tained in their present form. 

Cause allowed, without costs. 



(a) 1 Ray. 5^. & C. 2. Salk. 433. 

L 



(6) 1 Uay, 559. 
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A tenant 
will be requir. 
cd to give se- 
curity for costs 
under I G, 4, 
c. H7, although 
thcie are 
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part of the 
landlord in the 
service of the 
notice required 
by the statute, 
if there be no 
affidavit on the 
part of the 
tenant shew- 
ing that there 
is somctliing 
to be tried. 
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Wednesday^ November 2Ui. 
PRACTICE— SECURITY FOR COSTS— EJECTMENT. 
Lessee of Flynn v. The Caosaal Ejector. 

A rule nisi had heen obtained on a former day, requiring D^ J. and 
Edirard Maher, three of the tenants of the lands for which an eject- 
ment had been brought, to give security for costs, pursuant to the pro- 
visions of the 1 G. 4, c. 87. It appeared that those persons derived 
under the original lessee of a lease, dated 1804, whereby the lands were 
demised for a term of thirty-one years, from the Ist May, 1807. 
The notice required by the statute was served upon the 13th of Octo- 
her, 1838. The affidavit of service of the notice stated, that the depo- 
nent served the notice upon D. Maher, and at the same time, de- 
manded the possession from him, and then went on to state a similar 
notice and demand from each of the others. It did not appear whether 
or not they held as joint tenants. 

Mr. Fogartify Q. C, shewed cause. — The decisions as to the period at 
which the notice should be served have been, until lately, very conflict- 
ing, and although the Exchequer seemed to yield, in the recent case of 
Lessee of Lord Bandon v. The casual Ejector («), to the opinion of this 
court, that it may be served after the expiration of the term ; the court 
held also, in that case, that this application was one entirely to the 
discretion of the court, upon a consideration of all the circumstancesy 
and refused the application, upon the grounds of laches in the plaintiff, 
in lying by for such a length of time after the expiration of the term. 
In the present case, there have been as great la^ihes on the part of the 
landlord. The tenancy expired on the Ist of May, and the notice was 
not served until the 13th of October, and during all that time, the te« 
nants had not received the slightest intimation that they were not to con- 
tinue in possession, and be considered as the tenants of the lands, until 
they were served with the notice, and the possession demanded from 
them at the same moment. The notice should precede the demand, and 
it would be most unreasonable to require the tenants to quit th# very 
instant this notice is served, especially where it does not immediately 
follow the expiration of the demise ; and where this act contains most 
penal enactments against the tenant, it should not receive that construc- 
tion. The service and demand of possession are bad upon another 
ground. Where three are in possession, under the same demise, ser- 
vice should be made upon all, before a demand of possession was made 

(a) 6L. R.N. S. 3IS 
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from either, which was not done in this case. As to the interval of 
time which shoold elapse between the service of the notice and the de- 
mand of possession, that is a matter entirely in the discretion of the court 

Mr. Bertaick^ in support of the rple. — There is no affidavit in this case 
to shew the circumstances upon which the court should exercise its 
discretion. In Lessee of Lord Bandon v. Ejectovy there were affidavits 
shewing the laches of the landlord, an^ swearing to merits. Mr. Ber- 
wiek was stopped by 

Crampton, J., who said, if there was an affidavit shewing that there 
was something to try, it would alter the case, but in the absence of such 
an affidavit, I must make the 

Rule absolute, with costs. 



1832. 




Wednesday J November 2\st. 
NEW TRIAL— FORM OF ACTION— TOLLS. 

MiNHEAR t;. OXbARY. 

Assumpsit. — This was an action brought by the plaintiff, as the clerk Where trus. 

of the trustees named in the 62 6. 3, c. 138, for maintaining the road ^^^ of a road 

° entered into 

between Cork and Tralee,for £172, being the renter sum agreed to be an agreement 

paid for the tolls of a certain gate erected on the said road. The decla- I^'gateVMlfthe 

ration contained three counts; the two first, were special counts upon ^^ ^i^ A., 

an agreement; whereby the said trustees, on the22d July, 1837, agreed rent by the 

to demise to the defendant the tolls of the said gate, for the term of one y®V *"^ ^* 

took i>os8es8ion 
year, from the 1st of August, 1837, and at the rent of £172 a- year; ofthe gate and 

and the third count was for the use and occupation of the said tolls. ]^\^I2iud 

The defendant pleaded the general issue. The case was tried at the that they arc 

last Summer Assizes, before Richard Moore, Q. C, when the plaintiff cov'eHn wi'ac. 

gave in evidence a book kept by the trustees, which contained an entry, ''<>" ^^ 

dated the 22d July, 1837, directing the tolls of the said gate to be set the agreement 

at the jent aforesaid, and a setting accordingly to the defendant, of said ®^^^j"^*^ '^*^^ 

gate, at said rent of £172 a- year. There was an agreement stamp upon only by de«d. 

this entry, and it was signed by seven trustees, and also by the defend- i^ll^a new tiial 

ants. The possession of the toll-gate by the defendant was also proved ^*''*' "ot be 

granted upon 
the ground 
that the count upon the agreement was not properly framed, when a proper count could 
have been framed. Sembii^ That the action of ax^umy^sH for the use and ociupation of 
an incorj oieul hercditamint does not lie. 
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aud sereral promises by him to pay this sum before aotioa broughti 
When the plaintifTs case closed, counsel for the defendant called for a 
nonsuit, or that the Judge should direct the jury to find for the defeodt 
ant ; on the ground that, under the 35th sec of the act, tlie contract 
for the rent should be under seal, and that as there was no demise by 
deed, the plaintiff was not entitled to recover. The learned Judge re* 
fused to nonsuit, or to direct the jury to find for the defendant, bill 
saved the point, with liberty for the defendant to move to enter a uofl' 
suit Counsel for the defendant obtained, on a former day, a nde nisi 
for this purpose, against which 

Mr. Henn, Q. C, with whom was Mr. Collins^ Q. C, nom^shewed 
cause. — The objection to the verdict in this case is, that tolls being an 
incorporeal hereditament, they could pass only by deed, and that there 
was no demise by deed in this case. There was an agreement to let 
the tolls for £172 a- year ; and by virtue of that agreement, the defend- 
ant received these tolls for the space of a year. We are not driven to 
controvert the proposition, that incorporeal hereditaments can be de- 
mised only by deed, for a parol agreement for an incorporeal heredita- 
ment would sustain an action in assumpsit, when there has been possession . 
and enjoyment under it. If this agreement had not been executed, it 
might be the subject of an action, as the defendant has an equitable inte- 
rest, and enjoyment in the tolls. These principles are fully sustained 
with respect to tithes, and there can be no difference between tithes 
and tolls, in actions concerning them, being both incorporeal heredita- 
ments. 2 JSagie on Tithes, 5; Eaton v, Sherwin {a); Robinson v. 
Williams (b)* There are also several cases in which it has been held, 
that although corporations can demise only by deed, yet they can main- 
tain an action in assumpsit for use and occupation, where the defen d- 
ant has occupied under the corporation. Mayor of Stafford v. Till (c). 
And in the case of The Mayor of CarmarUten v. Lewis (d), it was ex- 
pressly hdd, that use and occupation might be maintained for tiiUs ; and 
also in the case of Galbraith v. Gwynne (e). On these grounds, the 
verdict cannot be disturbed. 

Mr. Cooper, Q. C, and Mr. Coppinger, contra, — It is admitted that 
tithes are the only exception to the rule that incorporeal hereditaments 
cannot be demised, except by deed. Use and occupation cannot be 
maintained for tithes, but 2 & 3 ^. 4 c. 119, s. 16. gives the action of 
assumpsit ; and in cases where the act does not apply* there may be a 
count for tithes bargained ^nd sold, but there cannot be use and occn- 



(a)2 Show. 3 H, 
(<•) 12 Moo. 260, S 



C. ; 4 Bing, 75. 
(e) Hayes 244. 



{I) 9 Price, 136. 
(rf)6 C.ctr.OOtt. 
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patioD. for tithes. The same words that are in this act are also in the 
Etigiish tvmpike act, the S G^. 4, o. 1 26 ; but so satisfied was the legis* 
lature that the common laW would over-reach it, that it distinctly pro** 
Tides i« the 57th see, that there may be yalid agreements for the ^tolls^ 
wUhoot deed. The two finst counts are not for the tolls, but they are 
for a contract to take ^the tolls ; and that being so, the trustees were 
bound to tender a lease ; and if the defendant refosed to take the lease> 
they should have sued him for breach of his contract. These two 
counts are therefore out of the question ; and as to the count for use and 
occupation, that can only be maintained for something substantial ; tolls 
are not so — they are rent : and the defendant could not be put into pos* 
session of them except by deed. In the Dttke of Somerset v. Fogv)eU{a\ 
Mr« Justice Bailey, in his judgment, distinctly lays down this prin- 
ciple. In the case of Galbraith v. Gwynney there was a demise of a 
mill, with toll appurtenant ; in this case there was not a demise of even 
the gate, or any thing but the tolls. 



1838. 




Mr. Collins, Q. C, replied. — The words of the 35th sec. of the act 
authorise an agreement for the tolls in writing, and where the legisla- 
ture expresses writing, it is the exclusion of seaL It is conceded that 
the tmstees could have entered into a binding contract, if it satisfied the 
statute of frauds. In this case there are two special counts upon an 
agreement ; the agreement was proved, and no objection taken to it. 
The case in Shower is sustained in om?iibus by our special counts, and 
19 precisely in point, and we have a gieneral veidict taken upon these 
special counts. As to the third count, the words of the statute (6) 
do not refer exclusively to corporeal hereditaments; the contrary was dis- 
tinctly ruled in Galbraith v. Gwynne, and in The Mayor of Carmarthen 
V. Lewis, Baron Parke says, <* tolls are no doubt an incorporeal hered*^ 
*^ tament, and so are tithes ; and you can maintain an action for the use 
*< and occupation of tithes : " and the same was held in Bird v. Higgir^ 
son (c), and Daniel v. Morgan (d). The cases all go to this, that use 
and occupation will lie for an incorporeal hereditament when it has 
been enjoyed. 

Per Crampton J. — I am of opinion that this verdict must stand, 
without entering upon the point which has been chiefly discussed. I do 
not agree in the opinion that an action for the use and occupation of an 
incorporeal hereditament will lie. -In the cases cited, the action was for 
an incorporeal hereditament incident to realty. It is, however, con- 
ceded, that an action upon the contract might be maintained for tolls. 
In this case the declaration contains two special counts upon the con- 



(a) 5 B. & Cr. 875. 
(r) I Har. & Wol. 61. 



(5) 23& 24 Geo. 3, c, 46. 
(d) 4B.& Cr. e. 
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tract, and the count for use and occupation* It does not state a demise, 
but it states the contract, the entry and enjoyment by the defendant, 
and that the contract was broken. The defendant has had the 
consideration, and he is bound to pay for it. The objection taken at 
the trial was, that the plaintiff could not recover, because there was 
no demise. But he is entitled to recover upon the agreement ; 
and if the form of the declaration in this case be not proper, a proper 
count might have been framed, on which the plaintiff could recover. 
This is my impression at present. 

On a subsequent day, the learned Judge directed that the verdict 
should stand. 

Rule discharged. 



Saturday, November 2Sd, 

MANDAMUS— DISPENSARY— MEDICAL SUPERINTEND- 
ENTS QUALIFICATION, 

The QuBEN V, Fairtlough and Hallaran. 



On motion 
for a manda- 
mu» to the 
treasurer and 
secretary of a 
disftenury. to 
reniove the 
names of two 



Mr. Michael Barry, in Easter Term, obtained a rule nisi for a writ 
of mandamus to issue, directed to the defendants, as treasurer and 
secretary of the dispensary at Macroom, in the county of Cork, com^ 
manding them to remove the names of Warren Crooke and William 
Barry, as physicians or medical superintendents dnly elected to said dis* 
gentfemen who pensary, and to enter the name of Valentine M'Swiney, as physician 
ef^te? as me- ®^ medical superintendent duly elected thereto, and to deliver up to him 
the books connected with the situation of such medical attendant. By 
the affidavits in support of the rule, and those used upon shewing cause 
against it, the case appeared to be as follows : — It was determined, by a 
bye-law, not to elect any person for the medical department of this in- 
stitution, who was not properly qualified, from corresponding testimo- 
nials, to act physician, surgeon, and man -midwife. Some time previously 
an advertisement appeared in the Cork Papers, stating, that on the 7th 
of April last, a meeting of subscribers would be held, to elect tWo me- 
ii'*tne^^^" dical superintendents for the Macroom dii$pensary, and requiring the 
thatacandi- several candidates to send in their testimonials to be examined by a 
havehis^" committee. An^ongst the testimonials sent in by Doctor Crooke was a 

diploma at the certificate, from the Professor of Medicine in the Universitv of Glasgow, 

time of elcc- ' 

tion, if he has ^ 

passed bis final ezamioation for it. 

Hdd^ also» tliat although a bye-law requires a superintendent to be properly qualified 
by corresponding testimonials to act as physician, surgeon, and man-midwife, it is not 
neccssaiy to have a di&tinct diploma in midwifery, if the general diploma in surgery 
qualifies the holder to practice in Uiat department. 



dical superin- 
tendents, and 
to enter the 
name of a 
third candi- 
date who was 
not elected ; 
where due no- 
tice of the ob- 
jections is not 
given to the 
voters. 
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9ftali«g Uial he had been examined and approved of, by public exami- 1838. 
nefs, for the degree of Doctor of Medicine, and that he wonld obtain his ^^v^^ 
diploma on the 25th of April. The want of this diploma was the "^"^ QUEEn 
grouid of objection to his election. Doctor Barry's testimonials did faiiii.louoh 
sot indude a midwifery diploma, and this formed the ground of objec« 
iion to him ; bat he produced a certificate of having attended a course 
of midwifery lectures ; and it also appeared that he underwent an 
examination on that subject, on the occasion of obtaining his diplo« 
ma in surgery, and that that diploma qualified him to practice man- 
midwifery.' These two gentlemen, and Doctor M'Swiney being the 
only candidates, on the 7th of April were duly proposed, and no writ- 
ten objection was tendered to the chairman or other governor of 
the institution : but one subscriber, Mr. Ashe, swore that he protested 
against the nomination of any candidate whose qualifications were not 
conformable to the bye-law ; while another, Mr. Martin, deposed, that . 
although Mr. Ashe made this objection, he did not persist in it, and 
that there was no caution given that the persons who voted for any 
particular candidate would throw away their votes. The election pro- 
ceeded, when there appeared 34 votes for Doctor Crooke, 23 for Doctor 
Barry, and 16 for Doctor M^Swiney. *A protest was then entered upon 
the books, against the election of the two former, signed by three of the 
governors, one of whom was Mr. Ashe, who, it appeared, voted for Dr. 
Crooke. A subsequent meeting of the subscribers was held on the 12th 
of May, for the purpose of electing officers for the following year, and 
for auditing the accounts, at which Doctor Crooke produced his di- 
ploma as physician, and Doctor Barry a letter from the secretary of 
the Royal College of Surgeons in Edinburgh, in which it was stated 
that his diploma entitled the holder to practice as an accoucheur ; upon 
which a resolution was passed, confirming the election of the 7th April. 
Doctors Crooke and Barry were not to enter upon their duties until the 
1st of June. A majority of the committee to whom the testimonials 
were referred, determined that each of the three gentlemen were quali^ 
fied to stand as candidates. 

Sergeant Greene^ with whom was Sergeant Jackson, now shewed 
cause. The advertisement in this case was for the election of two 
medical superintendents. The public meeting elected two, and the 
conditional order is for a mandamus to substitute the name of one 
person for these two, which is clearly wrong. With fespect to qualifi- 
cation, the bye-law means no more than this, that the superintendent 
shall be duly qualified in the three departments mentioned in it ; and 
there is no pretence for saying that Doctor Crooke was not duly quali 
fied, having passed every examination he had to undergo, and having 
nothing more to do than perform the ceremony of appearing at Glas- 
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1838. gbw, to take out his diploma; and as to Doctor Barry, klthoogh he has 
^^'^'^^^ not distinct diplomas in these several departments, not having a diploma 
THE QUBEN j^ midwifery, yet he has what is tantamount, for it has been clearly 
FAIRTL0C70H '^^^'^ ^^A^> to obtain his surgical diploma in Edinburgh, he underwent 
an examination in midwifery, and that this diploma qualifies him to 
practice in that department. Even supposing the persons elected are 
disqualified, in order to invalidate the votes of the electors, it must be 
shewn that they knew they voted for persons not qualified to serve. 
Hex V. Mayor of Cambridge (a). There might be good ground to 
to sustain the rule, if the objection was made at the meeting, and that 
the voters were cautioned that they were throwing away their votes ; 
but, as the contrary is clear from the affidavits, the objection comes too 
late now. Bex v. Parry (V) ; Rex v. Bridge (c). These decisions were 
made with respect to corporations, and the present is by no means so 
strong a case, being an association of voluntary subscribers, whose bye- 
kiws are rery difierent from the bye^laws of a corporation ; they are 
made by themselves, and, in the present election, they have conscien- 
ciously endeavoured to satisfy themselves that the qualifications of the 
gentlemen selected are conformable to their own bye-law. 

Mr. Pigoif Q. C, and Mr. Barry^ contra, — ^The frame of the order 
goes to remove a plurality of persons, and to substitute the name of the 
applicant in place of either of them. The parties to whom the order is 
directed will reform the books, and whatever they may do with one or 
other, or both of the elected, they will enter, as duly elected, the name 
of Doctor M'Swiney. The court must throw out of its consideration 
the meeting of the 12th of May, and upon the 7th of April Dr. Crooke 
was ineligible. His election on the 7th of April was therefore null and 
void ; and no resolution at a subsequent meeting can confirm an election 
which was originally null and void. The qualifications of medical men 
are established documents, and these neither of the gentlemen elected 
possessed in all the departments when elected, and the bye* law re- 
quiring these qualifications is as binding as if the l^islature required 
them. The testimonials they presented were private documents from 
the ofiicers of the institutions in which they were educated, and not the 
recognised testimonials of medical men, which could be in the present 
case the only evidence of the qualification of the candidates. 

Per Curiam,'-rThe conditional order in this case is for a mandamus 
to the defendants, to remove the names of Doctors Crooke and Barry, 
and substitute that of Doctor M'Swiney. This is the fair effect of the 

(a) 4 Bur. 2008. (b) \4 East. 549. 

(c) I M. ASel. 76 
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orderi that tke. latter should bd sabstitoted for the two former. Now^ 
Doctor Crooke has 34 votes oat of 40, and Doctor Barry 23, while the 
a^licant has but 16. Bat Doctor M^Swiney says the majority over him 
consists of votes thrown away, as having been given for two persons 
who were ineligible. The 'general doctrine is, that when an objection 
of this kind is to be relied upon, the persons who are voting should 
i^ve notice of the objection ; and in this case, Mr. Ashe, who made the 
objection, which, it is sworn he afterwards withdrew, voted for one 
oi these persons. If the transaction of the 12th of May added nothing 
to the validity of the election of the 7th of April, neither did it take 
any thing away from it, and it appears to me that this motion is not 
founded on merits, or regular in point of form. 

Rule discharged, with costs. 



IdSS. 



THE QUEEN 

V. 
FAIRTLOUGH 



Mondayy November 26M. 

REPLEVIN— PRACTICE— AMENDMENT— BANKRUPTCY. 

O'CoNNOB V. Bentley, Assignee of M'Orane, and others. 



This. was amotion for liberty to file an additional avowry or avowries, 
and also to change the gale days in the avowry already filed, from half- 
yearly to quarterly days. It appeared from the affidavit of the defend- 
ant, Bentley, that he was sole assignee of Christopher M^Grane, a 
bankrupt; that on the 26th of December, 1835, he caused certain 
lands held by the plaintifi*, under a lease from M'Grane, to be distrained 
for rent in arrear; the declaration in replevin was filed on the 1 2th of 
February, 18S6, and on the 22d of April an avowry was filed, justifying 
the distress, as for rent, up to and for the 25th of March, 1835 ; and the 
tenancy was stated to have been under M'Grane at the time when the 
rent became due. The plaintifi^ put in four pleas, to one of which the 
defendant demurred; the demurrer was set dowa for argument, in 
Sfichaebnas term, 1836, but was not then argued, or for several terms 
afterwards, in consequence of an amicable arrangement having been 
set on foot, and which was pending until the 18th of April, 1838, 
when the defendants entered and served the usual rule to proceed, com- 
promise being broken off. The demurrer was argued in Trinity term, 
and judgment given on the 11th of June, for the defendants, with costs, 
which deponent could never since recover ; that previous to this terra, 
finding it was not the intention of the plaintiff to proceed to trial, this 
deponent instructed his attorney to serve notice of trial ; and upon a 
consultation, for the purpose of preparing for trial, it appeared to 

M 



A defendant in 
replevin was 
allowed to 
amend, by add- 
ing additional 
avowries, 
where the ori- 
ginal avowry 
was filed on 
theS2d April 
1^38 ; as it 
appeared that 
the necessity 
for the amend- 
ment was re- 
cently disco- 
vered, and the 
delay that oc* 
curred was 
owing to a 
compromise 
which was 
pending be* 
tween the 
parties. 
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counsel that a qaefltion might be raised, whether the title of the ilefea-' 
ant did not relate back to a period antecedent to the 2dth of March, 
although the commission of bankruptcy did not tssae until iJm 31gt> and 
suggested that an additional avowry should be filed, which toa$ thefim 
time thu deponeni VHU aware of the necessity of this amendment : that aa 
amicable arrangement was again suggested by his counsdi, and in the 
hope of effecting it, he delayed serving notice of the motion to amende 
until he received a notice of trial from the plaintiff; and upon the tame 
day, a notice of motion to amend the avowries was served. The affida- 
vit contained a positive statement of a just defence upon the meriia^ 
and that the error as to the gale days was not discovered nntil a few 
days before. ♦ 



Mr. Macdonaghf with whom were Sergeant Greene and Mr. HolmsSf 
in support of the motion. — It is remarkable, that the defendant is the 
party who has been at every stage speeding the cause, and althongh 
there has been considerable delay, that is sufficiently accounted for, by 
the compromise which was pending. Regarding the avowry as a deda- 
ration, the court will allow such an amendment as the first, if the cause 
of action, or of avowry, is substantially the same; and whether it be 
stated to have arisen in the time of the bankrupt or his assignee, it is 
substantially the same. Freen v. Cooper (a). There is an old rule, that 
after two terms a new avoWry cannot be added, but at present 
it is well established that the court will give leave to file a new 
avowry, where the cause of action is not varied ; and in Prior v. 
Buckingham (6), the court allowed several avowries to be amend- 
ed, and new avowries added, although issue had been joined, and 
notice of trial given and countermanded, and more than two terms 
had elapsed previously to the application for the amendment; 
and this, although notice of trial was countermanded on the 18th 
of July, 1823, and the rule to amend was not applied for, until 



♦ The first part of this applica- 
tion came before Mr. Justice 
Crampton, on the 17th of No- 
vember, and was argued by Ser- 
geant GreenCf and Mr. Holmes, for 
the defendant, and by Mr. West^ 
Q. C, and Mr. Napier, for the 
plaintiff when the learned Judge 
refused the application, chiefly upon 
the ground of the length of time 



which had elapsed since the filing 
of the avowries. The affidavit 
on which the present motion was 
founded was rendered morel precise 
than the former, particularly by 
the passages marked in italics. The 
arguments advanced, and the au- 
rities cited on both days, are com- 
bined in the report. 



{a) C Taunt. 358. S- C. 2 Marsh. 59. 



(A) 8 Moore 5P4 
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llle 29th ef Jftnoary, 1824» thus, pagsing over Michaelmas Term. So 
akoy kare was given to amend a declaration by introducing new countg, 
after the cause had been taken down to the Assises, and the record 
witiidrawn; the role being, that you may at any time introduce a new 
•oonty if you do not thereby introduce a new cause of action. Morris 
V. Evans (a). Even in penal actions, where it is the policy of the law 
to prevent such acUons being held over persons* heads, the courts allow 
umilar amendments. Bonfieldg. t v. Milner (b) ; Mace q. t. v. Loveti (c). 
No objection can arise, as to the proposed amendment being made so 
dose upon the trial. Rex v. Wilkes (d). Upon these authorities an 
amendment in the present case, justifying the taking for the same rent 
and under the same instrument, and varying nothing but the statement 
of the tenancy, lest an act of bankruptcy might be proved to have been 
committed before the 25th of March, although the commission did not 
issue un^ the 31st, cannot be resisted. As to the other amendment, 
there are several cases in which the courts have gone much further. 
Drjfden v. LangUy {e ) ; Broum v. iM^oe (J), Not a fact in our affidavit 
Jbas been controverted. 



1838. 




Mr. Ncspiety contra* — There can be no objection to^the second amend- 
ment, because it might have been made at the trial {gy, As to the first, 
. it comes now before the court on substantially the same grounds as 
when it was decided by Mr. Justice Crampton ; and it is a very incon- 
venient and unusual practice to call thus upon the court to review its 
own decisions. What was the ground of that decision ? The delay 
which had occurred from the filing of the avowries ; and that objection 
is as strong now as on the former occasion, although the defendant en- 
deavoured to mend his hand. There is not one word in the affidavit, to 
shew that the defendant was not long ago aware of the period at which 
the act of bankruptcy was committed ; and there is no more settled rule, 
than that a party disentitles himself to a favor of this kind, if he delay 
in applying to the court. There will not be greater facility allowed for 
the amendment of avowries than of pleas, and the courts have never gone 
so fiur with respect to pleas, as the defendant calls upon your Lordships to 
go with respect to avowries. The case of Munnings y.Lennox(h) is very 
like the present, only that the amendment sought was of pleas in that case. 
There was a demurrer, and after the decision upon it, the defendant 
moved for leave to add two additional pleas, on an affidavit stating that, 
since the argument upon the demurrer, some circumbtances had come to 
his knowledge', for the first time, which, the deponent believed, would 



(a) 1 Dow. P. C. 657 
(c; 5 Bur. 2833. 
(i^}Barnos* Notes. 22. 
(g) ScdVide Uyderv. 



(h) 2 Bur. 1096. 
(d) 4 Bur. 2527. 
(/;4 Tiiunt. 320. 
Malbon.3 C. & P. 594. (/i) 12 Moore, 1J3. 
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form a good ground of defence to the action, and the court refosed the 
application. It is not disputed that the courts will allow amendments ; 
but where there is considerable delay, it must be acoouiited^or. After 
a lapse of seren terms, the court refused to allow an amendment, by 
changing a count in trover into a count in detinue, and adding a count 
in debt ; Grten t. MiUon (a) ; and in that case, in giring judgment^ the 
court said, a compliance with the motion would be establishing a very 
dangerous precedent ; and where defendant allowed a term to pass by, 
leave to file additional pleas was also refused. BludwUk v. Vdtomeili). 
It is another dangerous precedent to establish this, that where one judge 
sits alone, and rules a case, that decision is to be reviewed and reversed 
by the full court. 



Sergeant Greene replied. — This is nothing but a struggle on the part 
of the p]ainti£f to exclude the merits of the case. There is no affidavit 
that the rent is not due, nor is there a single averment in the defendant's 
affidavit denied. There never was a more formal amendment than that 
we seek, or one which it could be more conducive to justice to allow. It 
is merely to meet a fiction of the law, which would refer the title of 
the assignee back to a period antecedent to the 25th of March, although 
the commission under which he was appointed did not issue until the 
Slst of March. The court, which allowed the amendments in Prior v. 
Buckingham, could not hesitate abont granting the present motion. At 
common law, while the proceedings are in paper, amendments are 
almost a matter of course (c) ; and in JVcUers v. Bovell (d) leave was 
given to add a plea, after two terms since the first pleas were pleaded. 
The old rule, that afier two terms amendments would not be permitted, 
is obsolete, and the courts have recently been much more liberal in al- 
lowing amendments. In WiUiami v. Pratt (e) the pUintiff was 
allowed to amend, after having been non-suited ; and in Ccpe v. Mar^ 
shall (J) the replication was amended after the cause had been made a 
remanet. And in Dale v. Gordon (^) an amendment was allowed, 
after the case had been referred to arbitration, and an award made thereon. 
The answer to Green v. MiUon is, that it was an attempt to stretch amend- 
ments further than they had been ever carried before, for it was sought to 
alter the form of action, to change trover into detinue and debt, which is 
totally different from the present application. In England, since the 3 & 4 
IV. 4, c 42, this application would be unnecessary, for if the judge at the 
trial was of opinion- that the title of the assignee related back to a 
period antecedent to the 25th of March, he would order the avowry to 



(a) I Ner. & M. 673i 
(c) 1 Tidd.Tll. 
(0 5 B. & Al. 89(? 



(9) 3 Mo. & Sc. 31:9. 



(6) Barnes* Notes, lf>. 
{d) I Wils. 223. 
U) Sayers. 285. 
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be ameoded to meet that state 4>f facts. This affords a strong argument 
in favor of our view ; the second amendment is not resisted, because it 
can be made at the trial ; the same could be done with respect to the 
first, in England, and we are therefore entitled to the assistance of the 
court to enable us to make it here. Our affidavit fully accounts for the 
delay ; the amendment was matter of law, and it is not surprising that 
it should have remained unnoticed, until counsel came to advise pro<^ 
The effect of refusing this motion will be to torn us out of court ; and 
we have sworn to merits, and that if the motion be not complied with, 
our rent wiU be lost. In Storr v. WaUon (a) an amendment was 
allowed, by substituting a count in trover for a (M)unt in case, after issue 
joined, and the ground stated in the judgment was to avoid ex- 
pense ; and in a note to this case the authorities are all collected, and 
8troB£^y sustain our views. The general rule is, << will any injustice be 
done ? " as stated by Mr. Justice Park, in Taylor v. Lyon (&), if not, 
the amendment will be allowed. Here it is not denied that we have a 
just cause of action, and the effect of refusing this motion will be, that 
the defendant will lose not only his rent, but the costs of a record. It 
is a weU established rule, that whatever Indulgence is granted to a 
plaintifl^ more is always given to a defendant, and an avowant is in* 
daded within this rule. — Tidds Praeticef 708. No dangerous prece- 
dent wiU be established by conceding this motion, but a most dangerous 
one if a party will be allowed to be active in a compromise, and then 
make use of the time thus wasted, in order to defeat the just claims of 
his opponent. 



1838. 

O'CONNOR 

V, 
BBNTLET. 



BusHE, C. J. — W^ are all of opinion that this motion should be 
granted, on the terms offered in the defendant's notice, and upon pay- 
ment of the costs of this motion, and also the costs of the motion on the 
17tJi of November. 

Motion granted. 



(<i)S Scott 84?. 



(b) 5 Bing. 3?5r 
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EXCHEQUER OF PLEAS, 

Tue$dayy November l^th, 1838. 

PLEADING— DEBT ON BOND AGAINST HEIR OF OBLI- 
GOR— EXECUTION— SATISFACTION OF DEBT. 

Dbnis Hewitt, surviving Executor of Cathbrine Hbwitt, 
deceased, v. James M'Geown. 

IW>t on Debt on Bond by the surviving executor of the obligee against the 

the heir of the heir of the obligor. The second plea was to the efiPect that the plain- 

^/fa'^'—That **^> before exhibiting his bill against the defendant, impleaded Theo- 

ibe plaintiff re- dosia M'Creown, as administratrix of John M'Geown (t)ie obligor), in 

judgment on ^ P^^ ^^ ^^^^ ^^^ ^^^ detaining and not paying the same debt, &c., and 

the Mime bond on foot of the same writing obligatory in the declaration mentioned ; and 

nuniftntrix of ^^^ ^^^^ proceedings were thereupon had, that the plaintiff recovered 

the obUgor, judgment in that suit agdnst the said Theodosia M^Geown, the said 

a ca. sof under administratrix : proutpaiei, kc That the said judgment being in full 

which the ad- force and unsatisfied, the plaintiff, for having execution thereof, sued 

mnistratnz * *^^ 

was arrested, out a capioe ad saUsfociendum upon the said judgment against the said 

^Sody!" Theodosia M*Geown, directed to the sheriff of, &c., duly marked, &c.; 

Replication: that the capias ad satisfaciendum was delivered to the sheriff, and the 

discharged administratrix arrested under it ; and that she still remained in the 

under the in- custody of the sheriff under that writ. Verification. 

and that the Replication. — That afler the arrest of the administratrix, under the 

judgment capias ad satisfaciendumy as in the second plea mentioned, by an order 

dttnagesre- made by the court for the relief of insolvent debtors in Ireland, the ad- 

"^^R^M^ ministratrix was duly discharged under the insolvent act; that said 

That at the order still remained in force, and that the said judgment debt and 

S)mm^encJ^ damages were wholly due and unpaid. 

ment of this Rejoinder. — That true it was, that the administratrix had been dis- 

ministratrix charged, as in the replication alleged, but that at the time plaintiff ex- 

^^f^*^ '*^ hibited bis bill against the defendant, the administratrix was still in 

che CO. sa, " custody, under the capias ad satisfaciendum y and had not been dis- 

m^: Zt" «»■"««<» " «"» i'^«>\ri>nU 

the rejoinder Demurrer, and special causes assigned : that the rejoinder did not 

Ud-'^theiu^. deny, confess, or avoid the substantial matter in the replication; that 

roentandexe. |t ^^s no answer to the replication, or to the dedaration; that it 

cution against 

the personal representative not being a satisfaction of the d^ebt as against the heir, who 

wu liable in respect of the real assets descended to him. 
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atlempled to pot in issue an immaterial point ; and that it was uncertain, 
iafbrmal, and insufficient Joinder in demurrer * 

Mr. Robert Andrews^ for the demurrer. — The rejoinder is no answer 
to the replication, and the plea is no answer to the declaration. The 
defendant, by his pleadings, relies on the taking of the administratrix 
under the ca. so,, as being a satis£M;tion as against the heir. But the 
eotecntion of the ea. so, against the administratrix cannot have that 
operation. First, even as against the same person, the execution of a 
ca.sa.i8 not a satisfaction ; it merely bars (at common law) any further 
remedy against that person. It does not extinguish the debt, it only 
bars the remedy against the debtor, Taylor v. Waters (a) ; Foster y. 
Jackson (b). And even as against the same person, that unreasonable 
operation of the common law has been obviated by the statutes 83 G. 
3, Ir, c 42, s. 28, and 35 G. 3, Ir. c 30, s. 31, and these statutes con- 
tain a l^^lative declaration or statement of the common law in this 
respect, in the recital of the evil they were intended to remedy. They 
recite,'' that it is not reasonable that a creditor, by proceeding against 
'' the person of his debtor for the purpose of compelling him to do what 
^ is just, should lose or be deprived of his execution against his debtors 
*< estatCf*^ &C. Under the latter of these statutes, the 35th G. 3, it has 
been decided that hji.fa. sued out against the goods of a debtor, in con* 
finement under a ca. sa. upon the same judgment, is not irregular^ 
Brien v. Brien (c) ; and that a creditor who has- detained his debtor on 
a CO. «a. may issue execution against his lands or goods, without pre- 
viously discharging him from custody. Barton v. Seymour (d). Se- 
condly, as against different persons, it is no satisfaction as against one, to 
have taken another person jointly liable on a ca. sa., Foster v. Jackson ; 
vbu sfq>» ; Blomfields case (e). The latter case, as reported in I Cro. 
EUz.<, is very clear as to this point. It establishes, that if two are con- 
demned in debt, and one taken on a ecu sa.y and afterwards suffered by 
the sheriff voluntarily to go at large, and the other, being then taken in 
execution, would have npon this matter maintained an audita querela^ that 
nevertheless, this is not any cause to discharge him. And in the same 
case, as it is reported in 5 Co. Rep,j it is stated to be law, that if two be 

condemned in debt, and one be taken and die in execution, the taking of 
the other is lawful ; and the reason seems to be, that execution of t/te 



1838. 




{*#) 5 M. d S. 104 ; S C. 2 Chit. Rep. 30?. (/) Hob. 59. 

(c) 1 Hud. k Bro. 300. n. (d) 1 Hud. & Bro.'lOJ. n 

(f) I Cro. El. 4:8 ; 8 -€. 5 Co Uep. 174; and see 5 Co. Rep. by Thomas and Fraser, 

note c. p. 1 75. 



♦ This case was argued in last Hilary Term, but the court directed 
a re-argument. 
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boify is no scUUfaciumf but a gage far the debt. The next question ig, as 
to tlie right to sue both the heir and administratrix. Where the 
obligor, as here, binds his heirs and executors, &c, the right to sue on 
his death is several, and the bond as against the heir and executor is 
quasi a several bond, with^this limitation, that neither heir nor executor 
14 liable to hare payment enforced against him, unless the former has 
real estate of the ancestor, or the latter has personalty of the testator. 
As to the right to sue, it is clear that the obligee may sue either the hetr 
or the executor, Davies v. Churchman (a) ; and the heir cannot plead 
that the executor or administrator has assets, Danys v. Pqtys(h). 
Neither can the heir plead that there is another action pending against 
him as executor, Haighi v. Langham (c) ; nor that the plaintiff has 
recovered part against the executor or administrator, ib. ; and in this 
case of Haighi v. Langham^ the only difficulty arose from the same 
person being both heir and executor ; it seems to have been conceded 
that no difficulty would have arisen, if the heir had been a different 
person from the executor. — [Foster, B. The ground principally re- 
lied upon on the former argument was, that the bond was merged in 
the previous judgment obtained thereon against the administratrix. ]-» 
The case of Haighi v. Langham^ is conclusive as to this novel applica- 
tion of the doctrine of merger, for it admits that the obligee can re- 
caver part against the heir, and part against the personal representa- 
tive, which is a clear admission, that there can be two separate judg- 
ments on the same bond ; one against the heir, and another against the 
personal representative, and, therefore, that as against one of them, there 
is no merger of the bond in the judgment obtained against the other. 
It is every day's practice to sue joint and several obligors severally, and 
obtain several judgments ; and no person has ever attempted to argue 
that, as to one of such several obligors, the bond has^ merged in a judg- 
ment previously obtained against a co-obligor. — [Pennefatuer, B. 
If the mere obtaining of a judgment against one obligor were to ope- 
rate in that manner as to the others, there would be no use in procur- 
ing co-obligors to join severally in the same bond.] 



Mr. Tomb and Mr. Nelsan^ contra. — The facts stated on the pleadings 
furnish an answer to the action, upon two grounds. — First, at the time 
of its commencement, the debt was satisfied, as against the defend- 
ant, by the administratrix being in custody under the capias ad satis- 
faciendum in another action, and the case cannot be varied by any 
thing that has since taken place. The plaintiff had no right to take 
a new proceeding while he had the administratrix in custody. At com- 
mon law, the capias ad satisfaciendum discharged the debt, so long, at 



(a) 3 Lev. 189. 



{b) 2 PI Com. 430. b. 



(c)3LeT. 303,304. 
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least, as the administratrix remained in custody. 2 IHddy 996. The two 
Irish acts which have heen cited, allowing several concurrent executions, 
apply only to executions issuing on the same judgment, and do not pro- 
vide for a case like the present. — [Pbnnbpather, B. They do not 
provide for a case like the present tit termsy but if your argument be 
right, the present is a case within the mischief intended to be remedied 
by those acts ; and may it not be argued, that if this further mischief 
had existed, it would have been also remedied ?] — By the judg- 
ment which has been obtained against the administratrix, the bond 
18 merged, and cannot be made the subject of a new action— ^ann^ in 
remjudicatam. By the judgment, the debt has been converted into a 
personal demand against the administratrix. Higgins Qase (a). This 
has been argued as if it were the case of a joint and several bond, but 
the distinction between a joint and several and a single bond was ex- 
pressly taken in the case last cited. The rule seems to be, that a merger 
takes place where there is privity between the parties. That there is 
privity between the heir and the personal representative is clear. It is 
said in Bro, Abr. Monstrans, pi. 61, that the heir cannot plead a release 
to the executor, without shewing it, for there is privity between them. 
In Com. Dig. Pleader^ 2 E. 3, also, it is said, that the heir may plead a 
bond by the executor or administrator for the same debt ; and in Foster 
r. Jackson (b) the same doctrine is laid [down. — [Chief Baron. If 
there be a complete identity between the heir and the executor, the one 
may plead an action pending against the other, in the same way that 
when an individual is sued, he may piead another action pending against 
him for the same subject matter.] — The heir cannot plead another ac- 
tion pending against the executor, but he may plead that the obligee has 
elected to go on to judgment and execution against the executor, and 
thereby merged the judgment, Davi/s v. Pepys{c). It is submitted 
that the plaintiff cannot proceed on a bond, which, in Lord Coke*s time, 
would have been given up to be cancelled, as completely merged in the 
judgment. — [Richards, B. That is, merged so far- as relates to the 
person who is sued ; but here the action is against a different per- 
son, namely, the heir. Pennbfather, B. On the death of the 
obligor, it may be said, that the bond becomes a quasi several bond as 
against the heir and personal representative.] — That is what is con- 
tended for on the other side, but there is no authority to sustain such a 
proposition. So long as the judgment remains in force, the obligee or 
his representative cannot bring a new action on the bond, Higgins 
Case ; SHleman v. Ashdoum (d) ; Ex-parte Christy and others {e). 
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ia) 6 Co. Kfep. 45. 
(c) Plowd. 438. 



{b) Hob. 59. 
{dj 2 Atk. 008. 
[e) 2 Dene & Chit. 155. 
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Mr. Gilmore^ Q.C., in reply, being directed by the coort to confine 
himself to the consideration of the question, as to whether there had not 
been a satisfaction of the debt by the taking of the admhiistratrix in ex- 
ecution, contended, that where two persons were liable to the same debt, 
the discharge of one from execution was not a satisfaction of the deb% 
.as to the other, unless such discharge took place with the consent 
of the plaintiff. In support of that position, he cited the following au- 
thorities, Bro, Abr. Execution^ foL 304«, pL 1 33 ; BloomfielcTs Case (a); 
Macdonald v. Bovington (b) ; Nadin v. Battle and anoifier (c). In the 
last mentioned case it was decided, that if one of two defendants taken 
on a ca, sa. be discharged under an insolvent act, it will not operate 
as a discharge of the other. 



WouLFE, C.B. — The court are of opinion, that the judgment and ex- 
ecution against the administratrix, and her discharge under the insol- 
vent act, cannot be relied on by the heir to bar the present action. The 
cases which have been cited seem to the court to establish this proposi* 
tion, that a mere arrest under a capias ad satisfaciendum does not satisfy 
the debt, and that, consequently, there has been no satisfaction of the debt 
in the present case. The debt, therefore, remaining unsatisfied, the court 
see no reason why the defendant should not be proceeded against on 
foot of the bond. Judgment and execution against the personal repre- 
sentative aro not a satisfaction of the debt as against the heir, and do 
not, in the opinion of the court, present any legal bar to his being tnade 
answerable for the debt, in respect of the real estate descended to him, 
from which his liability arises. 

Demurrer allowed. 



(fl) 5 Co Rep. «s7. 



(b) 4 T. R. 825." 
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LbDUB t7. LOCKHAKT. 

Assumpsit by the indorsee against the drawer and indorser of a bill 
of exchange. 

The first count of the declaration stated that the defendant, on the 
Ist of May, 1835, at, &c. made his bill of exchange, and directed the 
same to one James Ledlie, and thereby required him to pay to the de- 
fendant's order £170. 19s., four months after the date thereof, which 
period was then elapsed ; and that the defendant then and there in- 
dorsed the said bill to the plaintiff; and that the said James Ledlie did 
not pay the said bill, although the same was there presented to him on 
the day when it bec||pie due, whereof the defendant then and there had 
due notice. The declaration contained other counts. To the fii*st 
count, the defendant pleaded non assumpsit. 

At the trial, before Tokubns, J., at the Spring Assizes, 1837, for 
Armagh, a bill of exceptions was taken, by which the case appeared to 
foe as follows : — In support of the first count, the plaintiff gave in evi- 
ence the following bill of exchange : — 

" £170 : 19 : 0. " Newry, Ist of xMay, 1835. 

*«Fonr months afterdate, pay to my order the sum of £170 19s., 
ralue received. ** Geo. Lockhakt. 

*' To Mr. James Ledlie, High-street. 

(Accepted.) <* Jambs Ledlie. 
** Payable at 20, High-street, Newry. 

(Indorsed) " Geo. Lockhakt. 

« Saml. Ledlie & Co." 

The plaintiff was a merchant in Newry, and carried on business there, 
under the firm of Samuel Ledlie & Co., and the defendant was his ap- 
prentice. James Ledlie (the drawee) also carried on business in Newry. 
The bill in question was his debt, but before it fell due he became em- 
barrassed in his circumstances. On the 4th of September, 1835, when 
the bill fell due, it was presented at No. 20, High-street, Newry, and 
dishonored. The defendant, who had been in Dublin, returned to 
Newry on the 16th of September, when he had a conversation with one 
of tlie witnesses about the losses occasioned by James Ledlie's insol- 
vency. On the 7th of September, in a further conversation with the 
same witness, the defendant said, that, amongst other losses, he was in 
for this bill, and (bat he did not wit^h his father and mother to know any 
thing about it, but wished it m "^ be settled secretly. The defendant 
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also pot down on paper £170. 198., tbe amoant of the bill, amongst otber 
losses likelf to resnlt to him from James Ledlie*8 insolrency. In a sub- 
sequent conversation with another witness, the defendant dwelt on tbe 
bill as one of his losses. 

The case having closed on both sides, counsel for the defendant called 
on the learned Judge to direct the jury to find a verdict for the defend- 
ant^ on the first connt of the declaration, inasmuch as thei« was a ta. 
riance between the bill declared on and that given in evidence, and that 
the declaration should have averred the special acceptance, and that tb« 
bin had been presented at the place where, it was alleged, it had been 
specially accepted. They further contended, that no notice of the disho- 
nor of the bill having been proved to have been given to the defendant, 
his Lordship ought to charge the jury, on that ground also, to find a ver- 
dict for the defendant. The learned Judge refused so to direct the jury, 
being of opinion, upon the first point, that there was no variance; and, 
upon^ the second point, his Lordship told the jury, '< That there was 
*< evidence to go to them of the defendant having ^uiowledged his lia- 
** bility to discharge this bill, as the indoreer thereof; that the law did 
** not hold the indorser liable to the payment of such a security, except 
^* due notice was given to him of tlie dishonor of the bill ; that in this 
*' case, there was no actual proof of such notice having been given, but 
'* there were circumstances in the case which, in his opinion, were for 
** the said jurors to consider, whether the defendant, from the facts 
*' proved, and the conversations held with the different witnesses, 
** had not considered himself liable, in point of law, to the payment of the 
" bill, and by so doing had superseded and dispensed with the necessity 
** of that proof of the notice of the dishonor of the bill, which, in ge- 
** neral, it is requisite for a plaintiff, suing in the capacity of an in- 
" dorsee against an indorser, to prove, in order to sustain his right of 
« action." 

Whereupon, the defendant's couns(>l excepted to the charge of the 
learned Judge on both the points above adverted to. The jury found 
a verdict for the plaintiff for the amount of the bill. 



Mr. Napievy in support of the exceptions. — The declaration here 
deals with the bill as accepted generally, or not accepted at all ; but 
the real question is, whether, as againlst the drawer, the bill is not to be 
considered as a special acceptance. Before the statute 1 & 2 G. 4, c. 
78, the difference of opinion between the Court of King's Bench and 
the Court of Common Pleas in England was, whether, as against the 
acceptor, an acceptance like the present was general or special ; but, as 
against the drawer, it was the doctrine of both courts, that such an ac- 
ceptance was special, and that a presentment at the place should be 
averred in the declaration. This appears expressly stated by Bayley, J., 
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in Sewe v. Young (a), and still more pointedly by Tyndal, C. J., in deU- 
yering the jodgmeiit of the Court of Error, in Gibb v. Mather (b). In 
the former cage, the bill was accepted precisely as it has been accepted 
here, and the first sentence in the judgment of Bayley, J. exactly rules 
the present exception in favor of the defendant. The drawee may 
limit t^e drawer's liability, but he cannot expand it ; and when the 
holder takes this qualified acceptance, the contract between him and the 
drawer becomes qualified, by the interposition of a condition precedent 
to the drawer's liability to pay. The holder might refuse to take the bill 
thus accepted ; but when he takes it, he assents to the alteration of the 
contract. The court of Common Pleas held, that, both as against the 
drawer and acceptor, such an acceptance was a qualified acceptance. 
Gammon v. SchmoU(c) ; and this is clearly the correct doctrine. 

[Chief Baron. — If the acceptance need be stated at all, it ought to 
be stated as a qualified acceptance, in a case like the present.] — Gammon 
V. Schmoll is an express authority that the acceptance must be stated 
in the declaration, v^A presentment at the place averred. — [Foster, B. 
Your^objection to the mode of pleading in the present case is this, (and I 
confess it appears a very strong one,)that, consistently with the averment, 
the bill may have been presented for payment at a place different from that 
mentioned in the acceptance.] — Yes, the contract of the drawer in such a 
case is, tliat if the bill be presented at the place mentioned in the accept- 
ance, and dishonored, and notice thereof be duly given to the drawer, 
he will pay. In the case of a general acceptance, the drawer's original 
contract is not varied by the acceptance, and, therefore, the acceptance 
need not be noticed ; but, as a speeiq} acceptance qualifies the drawer's 
contract, it must be noticed, and the contract truly pleaded according to 
its legal effect. In Huffdm v. Ellis (d), the action was brought by the in- 
dorsee against the drawers and indorsers of a bill, directed to the drawee, 
who accepted it, payable at the house of K. S. and A. The declaration 
stated the acceptance, and that when the bill became due, it was pre- 
sented to K. S. and A. for payment, according to the tenor and effect of 
the acceptance. The principal error assigned by Abbott, for the plain- 
tiff in error, (the defendants below), was, that in an action against the 
drawer, presentment at the place, at which the bill is made payable, by 
the acceptance, should be averred. Wilson, for the defendant in error, 
did not controvert this proposition, but relied on the sufficiency of the 
averment. The report in Taunton gives an unsatisfactory .account of 
the decision, but it is thus given by Mr. Justice Bayley, in his Work on 
Bills (e). " If a bill be stated to have been accepted, payable by certain 
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1838. '' persons at a particular place, so as to make presentment at that place 
^^■"V*^*^ " essential, an averment in an action against the drawer of a present- 
liEDLiB "ment to those persons generally, without saying at that place, is insuf- 
'* ficient. But an allegation that it was presented to them, according 
'* to the tenor and effect of the bill and the acceptance thereof, will be 
** sufficient." Lord Eldon was one of the Lords who heard the appeal, 
and took a part in the decision. In Bush v. Kinnear (a), the action was 
brought by the indorsee against the drawer and indorser. The bill was 
drawn upon A. B., and accepted payable at the house of Glynn, Mills, 
and Co. It was averred, that the bill was presented to Glynn, Mills, 
and Co., and also to the said A. B., for payment, and that the 
said Glynn, Mills, and Co. were required to pay, according to the 
tenor and eflfect of the said bill and acceptance thereof. The 
report states, that it was ag^reed, at the opening of the argument 
that a presentment at the place of acceptance was necessary, and, 
consequently, that the declaration ought to contain an averment to 
that effect, and that the only question was, grhetber it contained 
such an averment ? Huffum v. EUis (b) was referred to in the argu- 
ment : that case was decided only five years before, and, there- 
fore, must have been familiar to Abbott, J., then on the bench. Lord 
Ellenborough says, that, if he had been plaintiff, he would, perhaps, have 
amended his declaration ; and all the court rely on the words, " ac- 
cording to the tenor, &c" as amounting to a substantive averment of 
presentment at ike place. — [Pennefather, B. In point of fact; this 
bill waspresented at the proper place, and yet, we are now called on 
after verdict, to say, that where the declaration states a presentment 
generally, it must mean a presentment at a place different from the pro- 
per one.] The question arises upon a variance which is not affected by 
the verdict. The objection is, that the contract pleaded is not the con- 
tract offered in evidence, so that the verdict has nothing to do with the 
argument — [Richards, B. With respect to the case last cited, it may 
be said, that as a special acceptance appeared on the face of the decla« 
ration, it was necessary to aver presentment accordingly, and that there- 
fore a general averment of presentment would not have been sufficient.] 
That distinction cannot affect the argument. The principle of the decision 
was, that the presentment alleged did not correspond with that required 
by the acceptance ; and the objection must be as valid, where the accept- 
ance appears in evidence, as where it is stated in the pleading. In the 
one case, the contract appears between different parts of the pleading, 
in the other, between the pleading and evidence. If the variance be 
immaterial in either, it must be so in both ; and if the acceptance be 
an essential part of the contract, the contract must be made consistent 
with itself upon the pleading, and consistent with the pleading in the 

(a) 6 M. & S. 210. (h) 3 Taunt. 4 15. 
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evidence. Bat, if the acceptance is altogether collateral to the drawer's 
liability, it would be surplusage, and the averment of presentment 
wholly immaterial. The principle of that case shews, that, in a special 
acceptance, the acceptance must be stated, as being an essential term of 
the contract. The fallacy arises from applying the rule in Tanner v. 
Sean (a) to a special acceptance. That was the case of a general ac- 
ceptance, and the reasoning of Abbott, C. J., viz. — that the acceptance 
or non-acceptance, does not vary the liability of indorsers, clearly can 
only apply where there is no special acceptance. And this view is 
borne out by the note in 2 Chit Plead. 158. a, (5th ed. J, where the 
omission is confined to a general acceptance. In pleading a contract^ 
nothing can be omitted, which, if inserted, would vary the contract. It 
is conceded, that if the acceptance be stated, presentment at the place 
must be alleged ; that is, that the statement of the contract must be 
varied. The special acceptance so far varies the contract, that the 
holder might refuse to take the acceptance, and yet, it is said, this will 
not vary the pleading. If this be so, two contracts, differing materially 
and essentially, in their legal effect, may be expressed by the same de- 
claration, and in the same words. — [Pennefather, B. The argu- 
ment is, that under a general averment of presentment' like this, evi- 
dence of a particular mode of presentment cannot be given.] — The real 
question is, whether the bill has been set out according to its legal ef- 
fect ? My proposition is, that nothing should be omitted, which, if set 
out on the face of the declaration, would vary the contract. Otherwise, 
a contract may be misdescribed, without any possible mode of taking 
the legal objection to an admitted violation of legal principles. With 
respect to the question as to the effect of the statute 1 and 2 G. 4, c. 
78, npon thie law, in Gibb v. Mather (b), it was held, that the statute 
only applied to the case of acceptors, and did not vary the liability of 
drawers. In Bayley on Bills, 386, (5th ed.), it is laid down to be a 
fatal variance to omit the place in the declaration, unless (he says), the ob- 
jection is remedied by the \ k2 Geo. 4, c. 78. As Gibb Y.Mather decides, 
that the statute docs not apply where the drawer is defendant, it is plain, 
that the place must be averred ; and any authorities contra must have 
been decided in forgetfulness of this part of the decision in that case. 
The case of Parks v. Edge (c) is certainly an authority against this ex- 
ception, but it is at variance with the plainest principles of pleading. 
Where the averment of presentment is, that the bill was presented to 
the acceptor, there, place is a mere circumstance ; yet, in the case of a 
special acceptance, it is of the essence of the presentment. A plaintiiF 
is entitled to a verdict, where he proves the averments in his declaration. 
Suppose here, he had proved presentment to the acceptor in Dublin, his 
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pleading irooldhaTe been equally sastained as to presentment; and yet the 
defendant could not, in any other way than the present, make the objec- 
tion. The invariable rule is, that the evidence shall be regulated by the 
pleading, whereas ParAs v. Edge says, that the same pleading may require 
different evidence in different cases, and one part of the evidence will de» 
termine of what the remainder must consist I profess myself wholly un- 
able to understand the decision in Parks v. Edge ; and on the former ar- 
gument,* the late Lord Chief Baron expressed a strong opinion against it. 
The court may think fit to act upon it ; and, if so, I shall wait, with consi- 
derable anxiety, to hear an explanation of the principles on which it is to 
be sustained, and which, as yet, have not been suggested.f — As to the 
second exception, there was no proof of any notice of dishonor having 
been given to the defendant. The very utmost extent of the evidence 
would be this, that if the matter were quietly settled, defendant would 
have made no question about notice, as any dispute on that subject would 
make the matter public. It is clear, therefore, that there was no evi- 
dence of waiver ; to sustain which, there should appear to be, firsts in- 
dulgence agreed to and granted' by the plaintiff; secondly, an express 
promise by the defendant, with the knowledge of all the cireumstances, 
Perkins v. Graham (a). The whole conversation appears manifestly to 
have had refereoce to a private settlement ; and if there had been some 
such settlement acceded to by the plaintiff, the defendant, perhaps, might 
have waived notice. Standage v. Creighion (b) seems in principle to ap- 
ply. On this point, there are authorities, conflicting with each other ; 
it is needless to refer more particularly to them. Whenever the 
plain rule is departed from, the greatest confusion and inconve* 
nience arises. It was the opinion of the late Chief Baron, that notice 
of the dishonor should be express, and that it should not be left to 
juries to guess (according to their caprice) at that which a plaintiff 
should expressly prove 4 and, on the former argument, he intimated a 
very decided opinion in favor of the second exception. 



Pennefathbr, B. I ag^ee with you, that it is much to be lamented 
that the plain rule, requiring express proof of notice, should ever have 
been departed from, but we must take the law as we find it. 

(a) 1 C. * M. 725. See, also, Donnelly ▼. HairiV, 2 Law Rec N. S. 79. 
(b) 5 C. & P. 406. 

* This case wa« argued in Uitary Term last, by Mr. Napier, In support of the ex- 
ceptions, and by Mr. Robert Andrews, contra. 



\ See the judgment of Best, C.J. 
in Blyihe v.Bampton^ 1 i B. Moore, 
391, which seems to support the ar- 
gument of counsel. 



X SeeFFb^wmv JIftncAtit, Jones* 
Ex. Rep. 590; S. C. 4 Law. Rec 
N. 8. 181. 
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Mr. Tomb, on the same side. — The first exception is grounded upon 
the variance between the bill declared on and that proved at the trial. 
It is submitted that the bill has not been truly described in the declara- 
tion. The statute I & 2 (r. 4, c. 78, does not apply to the drawer of 
a bill, Gibbs v. Mather (a) ; and therefore the question as to him re- 
mains as at common law. Before the statute, all the Judges agreed 
that, as against the drawer, presentment at the place where the bill was 
made payable by the acceptor, was a condition precedent, Parker v. Gor- 
don {b); Ambrose v. Hopwood(c); Huffam v. Ellis {d)\ Bushe v. 
Kinnear (e) ; Callaghan v. Aylett (f) ; Gammon v. Schmoll (g) ; Fen- 
ton V. Goundry (h) ; Rowe v. Young (i). In all these cases, it is treated 
as a condition precedent, which must be averred and proved. If there 
beany one rule of pleading better established than another, it is, that 
that which is a condition precedent to the plaintiff's recovery must be 
averred in his declaration. Com. Dig. Pleader j C. 50 ; Id. ib. C. 51. 
The holder of this bill, by taking it with this qualified acceptance, has 
imposed upon himself a condition precedent, namely, that he will pre- 
sent the bill for payment at the place where, by the acceptance, it is 
made payable. He has no title to sue, without performance of that 
condition ; he ought, therefore, in his declaration, to have stated the spe- 
cial acceptance, and averred his presentment accordingly. The de- 
fendant, the drawer, is otherwise deceived and misled by the decla- 
ration. He might have come to the trial, prepared with evidence to 
negative a presentment for payment at the place specified in the accept- 
ance. — [Pennefather, B. It is unnecessary for the court to express 
any opinion upon a case in which a special acceptance is stated, as the 
declaration here does not state any acceptance ; it, therefore, becomes a 
matter of evidence, and the question is, whether, under the averment of 
a general presentment to the drawee, a presentment at the particular 
place can be proved at the trial? And that is the very question decided 
by the court of Exchequer, in the case of Parks v. Edge.'] — That case, it 
must be admitted, cannot be distinguished from the present, but it ap- 
pears t# be bad law. With respect to the second objection — first, the 
direction of the learned Judge does not leave to the jury the question 
ofjacty whether' there had been due notice of dishonor given to the 
defendant. It was the duty of the plaintiff's counsel to have called upon 
the Judge to leave that question to the jury , but they felt that, upon 
the evidence, the jury would find that question against the plaintiff; 
and, in truth, what they relied on was a waiver by the defendant of the 
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LED LIE 

V. 

LOCKHAKT. 



(a) 2 Tjrrw. I8). 
( ) 2 T£unt. ii\ 

(e) 6M. &S. 21". 
(;) 5Taaut. 31 J. 



( ) J Brod. & Biiig. 
O 



(A) 7 East, 38^. 
(d) 3 Taunt. 415. 
(/) 3 Taunt. l\6, 
(h) 13 East. 157. 
U5. 
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necessity of notice. Could the jury understand any thing else, by the 
Judge's charge, but that, in this case, if they believed the defendant con^ 
sidered himself liable in point of law, there was no occasion to prove 
notice of dishonor. But secondly, on the whole of the case, there was 
no evidence of notice to go to the jury. 



Mr. Holmes and Mr. Robert Andrews, contra, were not called apon 
by the Court. 

Cur. adv. vuli. 

WouLFE, C. B. — This case comes before the court upon a bill of ex* 
ceptions, taken by the defendant's counsel, to the charge of the learned 
Judge who tried it. — [His Lordship, having read the declaration and 
the first exception, proceeded as follows :] — It was proved at the trials 
that the bill, so declared on, was presented for payment, at ** No. 2(^ 
'< High-street, Newry," according to the special accet>tance ; considering 
that, as between the indorsee and the drawer and indorser, the special 
acceptance Is not affected by the recent statute of the 1 and 2 G. 4p. c 
78. The declaration contained no averment of a presentment at theplaee 
specified in the acceptance, and on that omission, the first exception is 
grounded. It is alleged that there is a variance between the bill, as stated , 
in the declaration, and the bill, as proved at the trial. With respect to 
this exception, the court feel no difficulty in overruling it. There b a 
recent case, in which, after mature consideration, the very point has been 
decided ; I refer to the case of Parks v. Edge (a) ; that case is exactly 
in point with the present, and it is impossible to suggest any circumstance, 
by which it can be distinguished from it. It was there urged by the 
defendant's counsel, that the bill was accepted payable at No. 8, Cloak- 
lane, Cheapside ; but that in the declaration there was no all^^on that it 
was so accepted, nor was it alleged that any presentment was made 
at that place ; and the case of Gibb v. Mather was referred to in snpport 
of this argument. But Baron Bayley, after inquiring, w|iether a 
presentment at the particular place was proved, observes :^^' T^e alle- 
** gation does not signify. Yon are not bound to state the acceptance, 
** but only to prove such a presentment as the real aciSeptance required. 
" In Gil}b V. Matlier, no presentment at the particular place was proved. 
** In the ordinary action, yon state that the bill was duly presented to 
** J. S. You are not bound to state the particular place where it was 
** presented.*' And in delivering his judgment, the same learned 
Baron says : — << As to the objection, that it was incumbent on the 
" plainti£P to allege in his declaration a presentment at the particular 
<< place, No. 8, Cloak-lane ; the plaintiff is bound to prove a present- 
" ment, but, the manner and place of presentment are matter of evidence. 

(a) I C. & M. 42r. 
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^* It is not necessary to state an acceptance, "whether general or at a par- 
^ ticnlar places against any. party except the acceptor; and therefore, a 
** plaintiff who declares,, without stating an acceptance by the drawee, 
** cannot be boond to state on the record such a presentment as the 
** real acceptance requires. It is merely matter of evidence, and the proof 
^ of the presentment, at the particular place pointed out by the drawee, 
** is evidence of the general presentment alleged in the declaration.'* 
And, of the same opinion were the other Judges. On the authority of 
thatcaae, we are bound to overrule this exception, even, if upon princi- 
ple, we had any doubt; none, however, is entertained by the court. The 
odier exception rests upon a different ground. — [His Lordship here 
read the second exception.] — It appears to the court, that the learned 
Jodge^ by his charge, gave the jury distinctly to understand, that, in ge- 
neral, where a defendant is sued as indorser of a bill of exchange, in 
order to maike him liable, it must be proved that he has received notice 
of non-payment by the acceptor; but, that the learned Judge left it to 
tbe jmry to say, whether, under the^drcumstances of the present case, 
the drfMidant had not dispensed with the necessity of that proof. We 
Uiink this to be the substance and fair import of the charge, and are, 
therefiMns^ of opinion, that the second exception ought also to be 
ovemded Exceptions overruled. 
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Monday, November ]9th. 

Coram Richards, Baron.* 

PRACTICE— EJECTMENT— CONSOLIDATION OF 
DEFENCES. 



Lessee Gregory and others v. Archer and others. 

Application on behalf of the lessors of the plainti£F, that the defend- 
ants might be obliged to consolidate their defences, upon the terms of- 
fered by the notice, they having taken separate defences to the decUra- 
tion in ejectment in this case. This was an ejectment on the title. 

The motion was resisted by the defendants, upon the ground that the 
proper terms had not been offered (a). Defendants* counsel applied for 
the costs of the motion. 



When sepa- 
rate defences 
have been 
taken to ao 
ejectment, the 
court will or- 
der them to 
be consolidat- 
ed upon 
terms. 



(a) See Lessee M'Cormickv. M'Alister and others, 8 F. & S. SOS, and note, ibid. 

• Tbs Clnsf Baron, Pennefather, Baron, and Foster, Baron, were ritting in the 
Court of Error. 
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Richards, Baron.— The defendants are not entitled to the costs of 
the motion, as an appearance on their part was unnecessary, the Court 
haTing lately adopted a fixed form for the order in such cases. 

Let the soFeral^defences taken by the defendants in this action be 
accordingly consolidated, i^on the terms contained in that 
order.* 



* The following'is the form of 
the order referred to :— 



John Jack, * 
Lessee of — , 

V. 

A. B. 



Lessee same, 

V, 

C. D. 

liesseesame, 

V. 



** Upon motion of 
« Mr. , of 



<< counsel for the les- 
*' sors of pluntiff, and 
*' on reading the de- 
<<claration in eject- 
* '< ment in this cause, 
'< and the defendants' 
'< several defences 
"thereto;— It is Or- 
** DBRDD by the Court, 
"that the defences 
" taken by the defen- 
" dants C. D. and E. F. be conso- 
"lidated with the defence taken 
" by the defendant A. B.; and that 
" said several defendants be at li- 
« berty to make separate defences 
*^ at the trial. It is forther Order- 



" ED, that in case the lessor of the 
" plaintitf shall not obtain a verdid 
" for any part of the lands and pre« 
" mises, for which siud defendants, 
" or any of them, have taken de« 
" fences, that then, such defendant 
" or defendants as shall beacquitted* 
" shall have his or their costs of the 
** trial : — and that tuck coiuoUda' 
" tion of d^ences shall be withaui 
" prejudice to each of said defends 
" ants giving evidence^ one for the 
" ot/teTf if otherwiscj and intlqfend- 
" entlg of such consolidation^ they 
^^ would have been admissible vnt" 
" nesses in point of law, withaui 
"Jitrther motion,' 

Q^ The concluding paragraph, 
printed in italics, is the addition 
made (for the first time) in Lessee 
Earl of Bandon v. Ejector, on the 
14th of June, 1838." 



NEW RULE— PLEA OF NUL TIEL RECORD- 
DEMURRER— CERTIFICATE OF COUNSEL. 

ORDER. 

Monday, 26M November, 1838. 
It is Ordered, That from and aflier the first day of Hilary Term 
next, no Plea of Nul Tiel Record, or Demurrer, shall be received by the 
Officer, without the Certificate of Counsel, that in his opinion such Plea 
or Demurrer (as the case may be) is tenable. 
By the Court, 
(Signed) Stephen Woulpb. 

Richard Pbnnefatuer. 
J. Leslie Foster. 
John Richards. 



QU£EN*S BENCH.^Mr. Justice Cramp/on sat alone in this Court, from the 
]4th to tbe 23d of November, both inclu&iTe, the other Judges betng engaged oa these 
days in the Court of Errors 
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QUEEN'S BENCH. 

Saiurdcty^ January \2ih, 
PRACTICE— WRIT— SUBSTITUTION OF SERVICE. 



ANONYMOUS. 

Mr. Gibson applied for an order to substitute service of the capiat 
ad respondendum upon the defendant in this case. The affidavit of the 
process-server stated that, on the 19th of October last, he went to the 
house of the defendant, and saw his wife, who told him that her husband 
was then oot, and that she did know where; went again, on the 25th, 
when he also saw the defendant's wife, who told him that her husband 
was not then at home ; that, on the 30th of October, the day before the 
return of the writ, he went a third time to defendant*s house, and saw 
his wife as before, when she gave the same account of the defendant, 
upon which he left a copy of the writ with her. On the 21st of Decem- 
ber, the writ having been renewed, he a^in went to the defendant's 
house, and when he was going in, the persons inside appeared in great 
confusion, and one of them hurried a man, who answered to the descrip^ 
tion of the defendant, into a room, which was then closed and fastened in 
the inside upon him ; that, on deponent's wishing to enter said room, he 
was told, by the father of the defendant, who resided vrith him in the 
same house, that he would not be allowed — that^ thereupon, he served 
the father with the writ. 

The CauRT inquired if the house at which the service of the writ was 
attempted was thc^welling-house of defendant ; and, being answered in 



The court will 
order service of 
a writ of 
capias ad re- 
spondendum 
to be substitu- 
ted, where 
there have 
been several 
ineffectual at- 
tempts made 
to serve the 
defendant, and 
where there 
are strong cir- 
cumstances to 
lead to the 
belief that he 
was concealiKl 
in the house oa 
one occasion 
when the pro- 
cess-server 
went to serve 
bim. 



Digitized by 



Google 



J 00 



CASES IN THE QUEEN'S BENCH. 



the affirmative, directed that service should be substitnted, by serving 
the defendant's father. 

Motion granted. 



In covenant 
for suffering 
premises to be 
out of repair 
during the 
continuance of 
the term, it is 
, no objection to 
a Terdict, giv- 
ing full da- 
mages for the 
injury which 
the property 
suffered, that 
the defendant 
was lessee in a 
lease of lives 
containing a 
covenant for 
perpetual re- 
newal on the 
part of the 
lessor. 



Saturday y January ViUhy and Monday ^ January 14M, 1839. 

COVENANT— LANDLORD AND TENANT. 

Nixon v, Denuam. 

Covenant for not keeping certain premises in repair. 

The covenant was contained in a lease for three lives renewable for 
ever, dated the 8th of July, 1814. The defendant was lessee in this 
lease, and he had, for the consideration of £1000, assigned his interest 
to G. S. Hawthorne, by deed, dated 1836. The lease was made between 
6. Nixon, J. Faussett, and the defendant ; and thereby, after reciting 
that G. Nixon had, on the 1st of December, 1807, demised the lands of 
Nixon Hall, &c, to the said J. Faussett, for three lives, with a covenant 
for perpetoal renewal, at the rent of £291; that defendant had con- 
tracted to purchase said Faussett's interest for £2500 ; that Faussett 
should surrender his lease, and Nixon demise said lands, for a like term, 
and at same rent, and with like covenants. Said Nixon, in considera- 
tion of said surrender, demised to defendant said lands and premises for 
the three lives in the lease of 1807, with a covenant for perpetual re- 
newal, on the part of the lessor only^ ho. The declaration contained 
two counts : in the first, the plaintiff daimed as the survivor of the two 
co-hetresses-at-law of G. Nixon, the lessor ; and in the second, as the 
survivor of the two co-devisees of the said G. Nixon. There was no 
evidence of the will of G. Nixon, and therefore, the plaintiff's title to 
damages was as surviving co-heiress. The breach, as stated in the first 
count of the declaration, was as follows : — '*' That after the making of 
" the said indenture, and during the continuance of the said demise, and 
" after the death of the said G. Nixon, and after the death of the plain- 
<< tiff's co-heiress, the defendant did not, nor would not, uphojd, sup- 
•''port," &C.; " but, on the contrary, the defendant, after the making of 
<< the said indenture, and during.the continuance of the demise, and after 
<< the death of G. Nixon, and after the death of said co-heiress, to 
'< wit, on the Ist of September, 1832, and from thence hitherto suffered, 
&C., the premises to be and continue ruinous and in decay, ^c.** The 
defendant pleaded four pleas, but upon the fourth plea alone any ques- 
tion arose; and it stated, ** That during the continuance of the terra, and 
<< after the death of the said G. Nixon, and after the death of the said 
'^ co*heiress, the defendant did preserve, 8(c«, saichpremises, &c, in 
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** good and sufficient repair, Sus., according to the said covenant" The 
case eaaie on for trial at the last Saaimer Assiaes for the coanty of Fer- 
managh, before Torrens, J. The title of the plaintiff was admitted, 
and thai G. Nixon died ia 18f8» and plaintiff's sister and co-heiress 
died is the year 1832; and two architects proved the ruinous state of 
a dwelling-hottse and offices upon the premises, and stated the estimate 
Itir repairing the house at £1467, and for the offices at £835 ; and that 
^ dilajndations'must have been going on for twenty years. Other 
witnesses proved that Hawthorne used rooms in the dwelling-house for 
threshing, Ac For the defendant, some evidence was given, to shew 
that the house was in a bad state of repair when the d^endant went 
into possession, and also, that he had expended money since in repairs. 
It was also proved that the last gale of rent that fell due had been paid, 
and that Hawthorne would not allow the defendant's witnesses to see 
the premises, in order to be able to give evidence at the trial. 

Connsel for the defendant contended that, according to the structure 
of the pleadings, the plaintiff was not entitled to recover damages for 
any injury done prior to the death of the plaintiff's sister ; and also, 
that the jury should be directed, that the proper criterion for estimat- 
ing the damages was, the diminution which the plaintiffs security for 
rent during the term may have sustained, by reason of the defendant 
not keeping the premises in repair according to the covenant, and not 
the sum wbich it would cost to put the premises in repair. The learned 
Judge declined so to direct the jury, but took a note of both objections^ 
subject whereto, the jury found a verdict for plaintiff, on the first count, 
for £1700. In Michaelmas Term, a conditional order was obtained to 
set aside this verdict, and for a new trial, upon the ground of misdirec- 
tion, excessive damages, and surprise ; and an affidavit of the defend- 
ant's was used upon the motion, stating the dilapidated state of the pre- 
mises, when he got possession of them ; the refusal of Hawthorne to 
permit his witnesses to view the premises previous to the trial ; and 
also, that Hawthorne had served him with notices, threatening to sue 
him, if ho did not expend the amount of the verdict upon the premises. 
There were also two affidavits by the witnesses produced upon the trial, 
corroborating the defendant, as to Hawthorne's refusing them permis- 
sion to see the premises. 



1839. 




Against this conditional order, 

Mr. MajoTy Q.C, with whom were Messrs. Deeringy Q. C, and 
Brooke^ Q. C, now shewed cause. — As to the objection to the verdict, 
on the ground of surprise, because the defendant's vritnesses were hot 
allowed to inspect the premises, it is not pretended that the plaintiff 
interfered to prevent them ; and as to the other, that the damages are 
excessive^ they arc$ £600 less than the two architects swore would be 
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required to repair the premises, and the Judge did not complain of the 
verdict. As to the objection, tliat the plaintiff was only entitled to dar 
mages for what occurred subsequent to the 'death of her co-heiress, all 
tiie evidence, on the part both of the plaintiff and defendant, covered 
the interval from the death of 6. Nixon. The dilapidations were proved 
to have taken place within the time subsequent to his death, and if the 
pleadings allowed us to give that evidence, the verdict is right. As to 
the mode of estimating the damages, it is well settled that the proper 
criterion is, how much will it cost to put the premises in proper repair^ 
at the time when action is brought ; and this although action is brought 
during the continuance of the lease. Vivian y* Champion (a) ; Lux^ 
more v. Robsan (6). 



Messrs. Smith, Q.C., and Brewster, Q.C., contra, — The verdict most 
be set aside, upon the grounds of excessive damages and misdirection of 
the Judge. There are two modes of estimating the damages in a case 
of this kind ; one, when action is brought during the continuance of 
the lease ; another, when brought after its termination ; and this dis- 
tinction is to be particularly observed in a lease of lives renewable for 
ever, which is a purchase. In a common case of a lease expired, what 
shall be indemnity to the landlord is not the invariable test, and never 
ought to be where the interest is, as in this case, a perpetuity. Suppose 
the case of a fee-farm grant, and the rent reserved merely nominal, the 
owner of the fee has £5 a -year out of the property, and the beneficial 
proprietor assigns his interest, would the owner in fee be entitled, as 
against his lessee, to recover the full value of the property injured ? or 
would he only be entitled to damages for the amount of injury done to 
him, by diminishing the security he had for his rent ? We contend titat 
the plaintifTs claim to damages was not the amount of the injnry done 
to the property, but the injnry which he sustained thereby ; and damage 
to the amount of £1700 may have been done to the property, and the 
plaintiff in this action not thereby injured to the amount of £1, and the 
Judge, in altogether excluding this view from the jury, was wrong. — 
[Crampton, J. It would appear that it was the defendant's intention 
not to renew the lease.] — It would be very proper to submit that to the 
jury, to shew it was not a perpetuity ; but it is no ground for excluding 
this view of the case altogether from the consideration of the jury. The 
conduct of Hawthorne, in refusing the defendant's witnesses liberty to 
inspect the premises, is another ground why the court should send this 
case for further inquiry. A verdict, had by such means, will not satisfy 
the court ; and, from the whole of the case, it is dear that the pliJntiff 
was acting in collusion with Hawthorne ; and, if the court is satisfied of 
that fact alonfe, it will set aside this verdict 



(a) 1 Salk. 141 ; S. C. 2 Raym. 1125. 



(6) 1 B. & Al. 584. 



Digitized by 



Google 



HILARY TERM, SECOND VICTORIA. 



103 



Cramfton, J. — The oa«e resolves itself into this, whether this is 
diffnent from the case of an occupation lease. 

Mr. Demmgy Q. C, replied.— Look at the lease ; there is no covenant 
on the part of the lessee to renew. Two of the ctstue que vies have 
died, and no renewal has been sought. We oflFered to forego the da- 
magWf if this lease was made a perpetual lease, and the rent secured, 
and we repeat that offer now. Is a landlord to be deprived of his other 
remedies, because he grants a perpetuity ? This case is ruled by Vivian 
r« Ccnnpian ; and the case of Luxmore v. JRobsan establishes the rule as 
fo actions brought during the continuance of the term. 

BusHE, C. J. — The case of Vivian v. Campion has not been ques« 
iioned ; and if the present case cannot be distinguished from the case of 
an occupation lease, it must be governed by that case. 

Cause allowed, without costs. 



1839. 




Monday^ January^ \^th* 
PRACTICE— AFFIDAVIT— SCIRE FACIAS— JUDGMENT. 



WioMORE, Assignee of Wigmore v. Wigmore. 

Mr. Deaty applied, on behalf of the assignee of a judgment, for liberty 
to issue a eexre facias to revive the judgment against the cognusor. 
The affidavit of the assignee stated, that the judgment was entered in 
Hilary Term, 1816, for £400, and assigned to the plaintiff in 1837; 
that payn^ents had been made from time to time, for and on account 
" of interest, *^ and that the last payment on account thereof, nvas 
** made to deponent for and on account of the said defendant, in the 
*' month of November last ;" that the cognusor was still living,. &c. 

Per Curiam. — The affidavit does not state by whom the payments 
[ of interest were made, it must be amended to this respect 

Motion refused. 



loan affida- 
Tit to ground 
a motion foir 
liberty to iatue 
a scire facias 
to rerive a 
judgment, 
a statement 
that payments 
of interest 
were made 
** for and on 
account*' of 
the cognusor, 
and not stating 
by whom they 
were made, is 
insufficient. 



On the 18th of January, this application was renewed, the affidavit 
having been amended,by stating, that £6, for and on account of interest 
upon this judgment, was paid in November last, to the deponent, by the 
son of the defendant, and for and on account of the said defendant ; 
when the court granted a conditional rule. 
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to revive a 
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deemed good 
service under 
the drcum* 
stances of this 
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PRACTICE— SERVICE— SCIRE FACIAS. 
Hill v. Stawbll* 

In this caie the court had» last tenu, pronovooed aa order for a 
uufa^ to revive an M judgment. 

Mr. Ckwaif now moved, that the service of the writ in this case 
might be deemed good service. It appeared from an affidavit of a pro- 
cess-server, that he went to the residence of the cognusor, to serve the 
writ ; that he conld obtain no entrance ; that he saw a daughter of the 
eogBusor standing in the window, and told her to open the door, that 
he might hand her the copy of the writ ; that she paid no attentioft 
to him ; that he went round the house and found it impossible 
to get in; that through an open in the door leading into the 
yard he put a copy of the writ ; that near the house, he met a 
laboring boy, to whom he told that he had put a copy through 
the gate, and desired him to tell his master ; that after he had gone a 
short way from the residence of cognnsor, he was followed by a num- 
ber of men ; that he, apprehending violence, took refuge in the house of 
a man he knew; that one of the men who followed him came to the 
owner of the house where he was, and said he had served a writ at the 
residence of the cognnsor and should be made to remember it, so as 
not to come again. Under these circumstances, the putting the copy of 
the writ through the door into the yard, should be deemed good ser- 
vice. — [Craupton, J. Personal service of this writ was not necee^ 
sary.] — No ; but the present application is made to make sure that the 
service, such as it was, might be considered sufficient. 

Crampton, J. — Under the circumstances of the case, you may take 
the order. 

Motion granted* 



Thwiday^ January \lth» 
PRACTICE— RETAINING THE VENUE. 

0*Shaughnessy, Executrix of 0'Suaughn£ssy, v. Lambert an J others. 

Where the This was a motion to retain the venue in the county of the city of 

v«nuewa« Dublin, it having been changed to the county of Galway, upon the 

the usual affi- 

davilt A motion to retain it, on the grounds of partiality in the jury, and that the defend- 
ants exercised undue influence upon the juron^ was refused. 
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vmal affidavk. It was an action 9f trespass, ior an excesatre distress, 
and the plaintiff, who sued as administratrix of her deceased hosiiand, 
filed an affidavit, stating that property, to the amount of £500, was seized 
and sold as for rent due hy her testator, at a time when one penny was 
not due ; that this was done for the purpose of harrassing and oppres- 
sing testator, because he voted contrary to the wishes of his landlord, 
one of the defendants, and solely from political animosity ; that each of 
the defendants possessed great influence in the county, from their rank 
and property ; and that, as many of their tenants would be likely to 
serve upon the jury, the plaintiff would not be safe in going to trial in 
that county. One of l^e defendants filed an affidavit, in which he 
stated that neither he nor any of the other defendants, as he believed, 
possessed any influence over their tenantry, or any of the inhabitants of 
die county Cralway, which would indooe them to act contrary to their 
duty as jurors. No plea bad been filed to the declaration. 



18S9. 




Mr. Jennings, in support of the motion, relied upon the allegatimis in 
the affidavit. 

Mr. Bakery contra^ objected, that this motion was premature, 
^ving been made before plea pleaded. Where the venue is sought to be 
changed upon the usual affidavit, the motion is properly made before 
plea pleaded ; but where it is made upon special grounds, it must be 
after plea, WecUherly v. Goring (a) ; Bohrs v. Sessions (6) ; Briscoe v« 
Boberis {c) ; Hiil v. Payne (d). — [Cramptok, J. I am not aware 
that this objection has been made on motion to retain the venue, but it 
has been often decided, in this court, on motion to change the venue 
upon special grounds.^ — The reasoning of the Judges, in these cases, 
applies equally to a motion to retain, as to a motion to change the 
venue on special grounds. — [Bushe, C. J. The alleged grounds in 
this case are partiality and undue influence; and we cannot tell 
how far these may be good grounds, until we know the issue to be 
tried.]^ — If the allegations be true, they disclose good grounds of chal- 
lenge, and are therefore no ground for changing the venue. 

Mr. Jennings replied, and relied upon the statement in the plaintifls 
affidavit, that she could not have a fair trial in the county of Gkdway, 
and offered to try the case in any other county in the circuit. 

BusHB, €. J. — There is no foundation for this motion, and without 



(a) 5 D. & M. 441 ; S. C. 3 B. & C. 552. 
(c) 3 Dow. P. C. 434. 



(6) 2 Dow. P. C. 699. 
(d) 3 Dow. P. C. 695. 
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1839. dedding upon the objection made as to the time at which it has been 
^••'v^^ bronght forwurd^ we refuse it with costs. 
o'sHAtJOH- Motion refused with costs. 

NBSSY 

V. 
LABfBBRT. » 

Thursday, January llth. 
REPLEVIN— MOTION TO QUASH WRIT OF. 

CoRSCADEN V. Stewart. 

A writ of Replevin. On a former day, a conditional order had been obtuned, 

D^ be quashed ^^ behalf of the captain of the Royal Adelaide^ to quash a writ of reple- 

wbereitinued y\^ which issued out of the court of Chancery, or that the sheriffs of 

goods which the city and county of Londonderry should assign the bail-bond to the 

^e defendant defendant 
obtained bjr 

▼irtue of a The affidavits in'support of the conditional order stated, that the plain- 

^nvey^ton tiff proposed to Thomas Long, to charter from him and his partners the 

oyer the Royal Adelaide, to carry, from Liverpool, salt and coal to Philadelphia, 

plaintiff; there P^^^ ^^ ^'d goods to be delivered at Londonderry, where they were to 

being ques- take in passengers, and that that proposal was accepted ; that, on the 4th 

and questions oi June^ three parts of the charter party were forwarded to the plaintiff, 

^^ hi tried in ^^^ returned two parts unexecuted, and retained one, which had been ex- 

the action. ecuted by the Longs ; that, on the 17th June, she arrived at Derry, where 

the captain discharged the part of the cargo for that port ; that plaintiff 

refused to freight the ship, allying that she was not sea- worthy, which 

these deponents alleged was not true, the real cause being, that he had 

freighted another vessel on cheaper terms ; that the captain was about 

to sail to Philadelphia, when the plaintiff, by letter, said he would send 

out the passengers, and, after^iurds, having changed his mind, he refused, 

and demanded the goods, but did not tender the. freight ; that, on the 6th 

of July, a writ of replevin issued, by virtue of which the goods were 

taken ; that after they were taken, the plaintiff tendered £68, for freight 

to Derry ; that ship afterwards sailed to Quebec, and lost the profits of 

the outward voyage ; that H. Crann, the plaintiff's agent in Liverpool, 

put the cargo on board ; that the bills of lading were given to him, and 

that the plaintiff admitted he had received them. 

The plaintiff, in his affidavit to shew cause, admitted the contract, and 
the allegations as to Crann's agency, and the arrival of the vessel ; that 
a notice was served on Crann by Lloyd's agent at Liverpool, when 200 
ton of salt was shipped, stating that the vessel was not sea- worthy, and 
that he should report same to committee at Lloyd's ; that on the 6th 
of June he wrote to the Longs, informing them of this, and stating the 
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loss and inconvenience he would suffer by the passeng^ers whom he had 
engaged to send out ; admitted the reception of the charter- party, which 
he immediately returned ; that he believed Long knew of notice from 
Lloyd's, when he forwarded the charter-party ; that the emigrant agent 
at Derry gave him notice that he would not suffer passengers to 
sail to America by the Royal Adelaide ; that that vessel cleared out of 
Liverpool for Derry, and not for Philadelphia ; that the emigrant agent 
at Derry threatened, in the hearing of the captain, not to allow passen* 
gers to go to America, and that the captain threatened to carry the 
cargo to Philadelphia ; that he was always ready to pay the freight, 
and denied that he wanted to get out of his contract with the Longs, or 
that his entering into any other contract was the cause of his refus- 
ing to charter the Royal Adelaide. H. Crann*s affidavit confi.rmed the 
allegations about the interference of the agent of Lloyd's house, and 
stated, that when he first went on board, after the notice served on him 
about the vessel, he found the captain had stopped receiving the cargo, 
as Lloyd's agent had been on board, and he directed no more to be put 
on ; that, afterwards, they took the goods on board at their own risk ; 
that, on the 8th of June, he informed Long that the plaintiff gave up 
the charter party, and served notice, requiring them to give up the 
goods, or that they would be held responsible. They refused, and said 
they would go to Derry, and see there what was to be done ; and that 
the vessel sailed on the 1 1 th of June. 
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Mr. Brewsier, Q.C., with whom was Mr, Boyd, now shewed cause. — It 
is clear, from the affidavits, that part of the cargo was put on board 
against the will of the plaintiff's agent ; and also, that the Longs took 
the entire responsibility of carrying the cargo upon themselves, and, at 
their own risk, brought to Londonderry. This writ lies to try the right of 
a party to stop goods in transitu, and when a fair legal question is to be 
tried, the court will not quash it. Farrellv, Beresford {a). In the case 
oi McCarthy v. Maguire{b), the court ordered the writ of replevin to 
be quashed ; but, in that case, it appeared that the goods never were in 
the plaintiff's possession ; but where tliere appears any contradiction as 
to the fact of the taking of the goods, the court will not decide the ques- 
tion on motion, but leave it to be tried by a jury, Quin v. Dowlim/(c). 
This writ is not confined to Ciises in which distresses are made, but it lies 
npon any taking — Shannon v. Shannon (d) ; and it will be issued in 
this country, in cases in which it does not lie in England. Mansfield's 
Ciise(e)\ Anon,(f); Dunne v. Bergin{g). Upon these authorities, 



(a) 1 Ball & B. 328. 
(c) 1 Mol. 48, note, 
(i?; I Mol. 2 8. 



(h) 1 Mol. 17. 

(u*) I S. & Lcf. 327. 

rfj 1 Mi>i.3p(\ 



(j) I Mol. 5<?2. 
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the planiti£P is entitled to this remedy, and the court will leave the action 
to be tried, and let the jury decide Upon the contradictory statements 
in these affidavits. 

Messrs. Majors Q. C, and Mr. Whiteside^ contrcu — The contract in 
this case is admitted, and that part, at least, of the goods, were deli< 
vered in pursuance of that contract, and replevin will lie in no case 
where the goods have gone into possession by virtue of a contract. 
Shannon v. Shannon. In ex-parte Chamberlain (a), the Lord Chancel- 
lor supposes a case precisely similar to the present, and says tiiat he 
cannot see how a person, like the plaintiff here, could bring an action of 
replevin ; aaid it was also distinctly ruled, that this writ does not lie 
where goods come into the possession of a party in the manner the de- 
fendant here obtained them. Gallway v. Bird (b), A contract was en- 
tered into, to carry the goods from Liverpool to Derry and Philadel- 
phia ; and if there was no disclaimer, there would be a /ten, and the 
question of lien cannot be decided in replevin. There was no violent 
taking of the goods. The plaintiff's agent accepts the bills of lading ; 
they are forwarded to the plaintiff, and the part of the cargo for Lon- 
donderry delivered there ; and, upon these bills of lading, the party to 
whom they are assigned can maintain an action. The captain retained 
the goods for freight, and the money for freight from Liverpool to Lon- 
donderry was not tendered until the goods were forcibly taken away. 
Lloyd's Committee are a private company, and their agent could not, by 
any report, do away with a contract ; and, as to the goods being put on 
board against the will of the plaintiff's agent, it is positively sworn that, 
after the vessel arrived at * Derry, he proposed to send it forward with 
the passengers, and thereby waived any objection upon that ground. But 
there is nothing to shew that the goods were taken against the will of the 
plaintiff's agent ; there is an endeavour, at most, to shift the responsibility 
from himself; but the real question in the case is, was the original taking 
unlawful ; and, in this case, there is evidence that the contrary was the 
fact. The tender of £68, for the freight, after the taking, was a recog* 
nition of the original contract. Mansfield*s Case is quite different from 
the present ; the question of unlawful taking was apparent in that case. 
The writ does not lie upon another ground, namely, that the goods were 
carried beyond the seas. Nightingale v. Adams (c). The case oi McCar- 
thy V. Maguire is an authority in our favor ; and the case of ParreUy, 
Beresford is distinguishable from the present; but, if it applies, its au- 
thority has been very much questioned, and no similar case is to be found 
in England. 



(a) I S. & Lef. 325, 



(e) 1 Show. 91. 



12 Moo. 547 ; S. C. 4 Bing. 299. 
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Mr. Boifd replied. — The argaments upon the other side would be 
applieable upon a bill of exceptions, and no case has been cited to shew 
what authority the court of Qneen*8 Bench has to quash writs issuing 
oat of the court of Chancery. The court will not quash a writ, unless 
for error apparent on face of the writ, Ogyery. Heywood(a)\ Wood- 
erf^y.Kinaston(b); The Weavers* Company y. Hay ward (c). Where 
a writ issues improvidently the motion is to supersede the writ. The 
Weavers' Company v. Hayward. The question is not as stated, whe- 
ther the original taking was unlawful, a detention of goods may be 
unlawful, although the original taking was lawful, and for such deten- 
tion replevin will lie, Archbolds Plead, and Evid. 16; Fitzherbert's 
N. B. 69. Cr. ; Dore v. Wilkinson (d), and every detention is a fresh 
taking, Walton v. Kersop (e). The question of lien is out of the case ; 
the owner of the ship has no lien for the hire stipulated by charter- 
par^y for the voyage, on the goods shipped by the charterer, because the 
latter is the owner of the ship for the voyage, and the first owner has 
no possession of the ship or goods, without which there can be no lien, 
Hutton V. Bragg (f) ; Newberry v. Colvin {g). The lien for freight is 
always controlled by a written agreement, and in the present case there 
was a complete abandonment of the possession of the ship by the exe- 
cution of the charter-party. It is the uniform practice of the courts, to 
allow the question which arises in this case, namely, the right to stop 
in transitu to be tried in an action of replevin. At this moment, that 
question is before the Common Pleas, in the case of Roe v. Meade ; and 
it was so determined in Farrell v. Beresford, The courts are very 
reluctant to interfere in this summary way, but prefer leaving the de- 
fendant to his defence in the action, where he will have an opportu- 
nity of putting his objections upon the record, Fenton v. Boyle {h)\ 
Pritchard v. Sterms (i) ; Wilson v. Weller (k) ; Tyndal v. Beade (/) ; 
Quin V. Bowling {m) ; Anon. («). The case of Galloway v. Bird was 
not argued, and in ex parte Chamberlain^ Mr. Saarin states that the 
uniform practice was, to issue replevins in cases like the present. The 
contract was either rescinded in this case, or it was nut : if it was res- 
cinded, then there was a taking, which gives us a right to our replevin ; 
and if the contract was not rescinded, we had the possession of the 
goods — [Per Curiam. Your proposition is, that the ship and cargo was 
in the possession of the plaintiff, by means of his servant the captain, 
therefore he could maintain an action in replevin. This is one view of 



(a) Ainb. 59. 

(ej 3 Aik. 362. q. 

{ti)2 Wils. 354. 

fg)l Bing 19J; 6 Bl. P. C. 107. 

(I, 6T. R.522. 

(I) Sm. & B. 375. 

(n) 2 Alk. 237. 



(6)2 Atk. 3]tf. 
(d) 2 Stark. R 287. 
(/)7 Taun. 14. 
(A) 2 New R. 399. 
(*) 2 Moo. 574. 
(m) I Mol. 48. 
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the ease ; either there was a contract^ or there was not ; and, if there was 
a contract, your propositioo would hold j« — As to the other part of the 
motion, the replevin bond is not assignable, unless an avowry or cogni- 
zance be pleaded, Btdler'a iV, P. 60, note ; here they may plead ^ nan 
cepit.** 

At the suggestion of the court, the case was postponed to allow the 
parties to agree upon some mode of trying the questions involved in 
the ease ; and, on 

Thursday, the 17 th of January^ 

Mr. Major Q. C, stated that no arrangement had been come to, but 
pressed the court to direct an issue to try the fact of the toking ; but — 

Per Curiam, — That question will be raised in the action, and when 
there are important legal questions to be decided, and also controverted 
statements as to matters of fact, the court would not decide the case 
upon motion, but allow these questions of law and fact to be solemnly 
decided and put upon the record. 

Cause shewn allowed, without costs. 



Saturday J January 26th. 

PRACTICE—SECURITY FOR COSTS— MARINER. 

CoRscADEN r. Stewart 



A defendant, 
who is a Bea- 
faring inan, 
will not be 
required to 
give security 
tor costs iu an 
action of 
replevin. 



Mr. Boyd applied in this case for an order upon tbe defendant to 
give security for costs, and to stay his proceedings in the mean time. 
It was an action in replevin, and the declaration had been filed. 

The affidavits used upon shewing cause against quashing the writ of re- 
plevin, as stated in the preceding case, were relied upon by both paKies 
on the present motion ; and also a further affidavit, upon the part of the 
plaintiff, stating that the defendant was a seafaring man, and was in the 
habit of trading between the ports of Liverpool and Philadelphia, and that 
deponent believed the defendant resided in Glasgow. There was also 
an affidavit, on the part of the defendant, which stated that he was in 
the habit of trading between the ports of Liverpool, Greenock, London- 
derry, and other ports in this country; denied that he resided at Glas- 
gow, but that he resided at the several ports at which he touched— if 
residence it could be called. 
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Mr. BoycL — A defendant in replevin will be ordered to gire security 
for costs, Macnamara v. Booth (a) \ Selby v. Crutckleyih). In the 
case of Rtddieh v. Sinnott(c)j this motion was refnsed, upon the par* 
ticnlar gfroonds that some of the defendants were resident within the 
jarisdiction. In Lessee of Gilston v. Howard (d)y the authority of the 
case of Seiby y.CrtUchley is noticed by the court, and a distinction drawn 
between the case of dn ejectment and an action of replevin. 
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Mr. Major, Q. C, contra, — There is no case, but the case of Selby v. 
Cruichleyy in which it has been ruled that a defendant in replevin will be 
required to give security for costs, and that was the case of a landlord 
resident out of the jurisdiction. This is very different from the pre^ 
sent case, where there is the strongest evidence that the defendant got 
these goods by virtue of a contract entered into by the plaintiff*. But 
there is an express decision the other way, in the case of Heskett v. 
Biddle(e), Upon anothei* ground this motion must fail. The defend- 
ant b a seafaring man, and there are abundant authorities to shew that 
such a person will not be required to g^ve this security. DurreU v. 
Matheson (f) ; Nelson v. Ogle (g) ; Jacob v Stevenson (h) ; Kasten v. 
Plaw(i). 

Burton, J. — Have you any case, Mr. Boyd, where a mariner, like the 
defendant here, has been required to give security for costs ? 

Mr. Boyd, — ^I have got no case upon the point ; but the cases cited 
are cases where the defendants were in the habit of trading backward 
and forward between the same two ports ; here the defendant trades 
with several different ports, some of which are in America. 

Bc7SH£, €. J., said the motion should be refused. 

Burton, J. — There are cases in which the defendant in replevin is in 
precisely the same position as a plaintiff in other actions ; and there it 
may be quite right to reqnire him to give this security, but that is not 
the case here. 

Pbrrin, J., concurred, and said that neither he nor his brethren qnar- 
r^ed with the decision in Selby v. Crutchley ; but where the plaintiff 
is the actor, as in this case, that authority is not applicable. 

Motion refiised, with costs. 



(a) C. & Dix. 64. 
(c) I H. & Bro. 2J4. 
(e, 1 Hedges, 119. 
(g) 2 Taun; 253n 



(6) 1 Brod. & B. 506. S C. 4 Moo. 
id) 2,Fox& S. 
(f) 8 Taun. 711. 

(A) I Bos. & P. or. 



ISO. 



(/) 1 Moo. & P, 30. 



Digitized by 



Google 



Whereupon 
the return of A 
conviction un* 
der the ezciae 
laws, to the 
Quarter Ses- 
sionst the 
Magistrate 
before whom 
the informa- 
tion was exhi- 
bited was des- 
cribed in it as 
HonorabU W 
W. and in the 
oonYiction as 
H. W. fi*9-; 
Heldy that this 
was not a fatal 
variance. 

Where the 
act under 
which the de- 
fendant was 
convicted re- 
quired that a 
notice in wri- 
ting should l>e 
served upon 
him within a 
week after the 
information 
was exhibited, 
and the con- 
viction sUted 
that due notice 
in writing was 
served upon 
him, and also 
that the notice 
wss produced 
and proved be- 
fore the Magis- 
trates; Held, 
that this sUte- 
ment was 
sufficient. 



112 CASES IN THE QUEEN^S BENCH: 

Tuesday, January 22dl 

CERTIORARI— CONVICTION BEFORE MAGISTRATES- 
PENALTIES. 

The QuEBN V. Hartb. 

Id Trinity Term, on motion of Mr. Tomb, Q.C.> the matter of the 
retnm to the cerHorari in this case was ordered to be set down for ail- 
ment. It appeared from the retom to the eerHarari that a eonvictioB 
was returned to the Quarter Sessions held at Graces', OldcasUe, KiU 
keny, bearing date the Idth of Jnly, 1887, nnder the hands and seals 
of James Esmonde and Robert Stabber, Esqrs., setting forth that an 
information was exhibited by J. W. Price, an officer of excise, before 
Henry Walker, Esq^ jnstioe of the peace, he The retnm l^en stated, 
that the defendant, who was a maltster, baring received due noHee .m 
writing of the said information having been exhibited, &c^ appeared 
before the said magistrates, and vras convicted of an oflfenoe against the 
excise laws, for fraudulently concealing and conveying away from si^t 
of the officer, a quantity of com making into malt, and adjudged to havie 
forfeited £200, which penalty they reduced to £50 ; that the notioe 
was produced, and service of it upon the defendant proved ; that the de- 
fendant appealed to the Quarter Sessions ; that to this conviction theee 
was attached an information, exhibited on the 4th of July, 1837, by one 
T. W. Price, an officer of excise, against the said defendant, before 
the Honorable Henry Walker, justice of the peace, &o. ; and thSt 
because the conviction stated that the information was laid befooe 
Henry Walker, Esq., justice of the peace, and it did not appear that 
there was any such justice of the peace, he,, or any other information 
laid before Henry Walker, Esq,, before, or at the time of pronouncing 
the judgment in said conviction mentioned, that therefore the proceed- 
ings and conviction were coram nonjudice and void, and that the Barris- 
ter and Justices on this objection, and for want of a sufficient information, 
allowed the appeal of the defendant and reversed the conviction. 

Mr. Tomb, Q. C, in support of the conviction, stated the objection as 
to the description of Mr. Walker, and contended that it was no ground 
for reversing the conviction, it being at most a technical objection which 
the Magistrates are bound to correct by the 7 & 8 (r. 4. c 53, s. 73. 

Mr. Maley, for the defendant. — By the return it does not appear that 
an information was ever exhibited before Henry Walker, Esq., which 
is necessary to support the conviction. As to this being a technical 
description, it has been frequently held that the description of the Magis- 
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trates most be accurately stated. Rex y. Johnaoff(a). Modern antho* 
rities have gone very far in holding that the misdescription of a name 
of dignity is fatal, WaUers v. Mace (b) ; and in (ySrien v. Whitla^ (c), 
Mr. Justice Jebb, in his judgment, says, '< the description is part of the 
** name, it makes him a different person." There is another ground 
upon which this conviction is bad upon the face of it. By 4 & 5 W. 4, 
c 51, s. 19, a notice in writing must be given to the person against 
whom an information shall be exhibited, within one week after the ex- 
hibition of snch information. The conviction should set out this 
■otice, or at least should have stated that such notice was given within 
a wtek afiter the information was exhibited. Rex v. Croke (d). The 
terms of the act requiring the notice, in the present case, ure more pre- 
cise than those of the act under which this decision was pronounced. 
The notice was necessary to give the Magistrates jurisdiction, and if it 
was not given the information was a nullity ; and if the Magistrates had 
BO jurisdiction the court of Quarter Sessions had none. 
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Per Curiam. — It appears, upon the face of the record, that the notice 
in this case was produced before the Magistrates, and proved. Your 
objection would go to this, that the Magistrates should have set out a 
copy of the notice; but there is nothing in this objection. The only 
question is upon tbe variance in the description of the Magistrate in the 
informaiion, and the conviction ; and, upon that point also, the decision 
at the Quarter Sessions appears to me to have been wrong. There is 
no inconsistency between the titles of Honorable and Esquire; the foiv 
mer is given by courtesy, the latter being, perhaps, the more correct 
description. But it is, at all events, a technical error, which the Magis- 
trates were bound to correct, under the statute referred to by Mr. Tomb. 
The case must, therefore, go back to the Quarter Sessions, to be adju- 
dicated upon. 

Objections oven*uled. 



(fl) I Str. 2 ;I. 

(c)2 L. R. N. S. 14<. 
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Service of 
the summons 
in ejectment, 
by serving the 
brother of the 
defendants, 
deemed good 
service, under 
the drcum< 
stances. 



114 CASES IN THE QUEEN'S BENCH. 

Wednesday^ January 2Sd. 

PRACTICE— SERVICE OF SUMMONS IN EJECTMENT. 

Lord Talbot De Malahide v. the Casoal Ejector. 

Mr. Radcliffb applied for liberty to substitute service of the som- 
mons in ejectment, in this case, ou William, Charlotte, and Ellen Beas* 
ley, who claimed an interest in these lands, under their father's will, or 
that the service already made might be deemed good service. The affi- 
davits to ground the motion stated, that the process-server served these 
parties, by leaving with John Beasley, the brother of these defendants, 
who was also served as a defendant himself, three copies of the summons 
in ejectment; that he made inquiries from the tenants of the lands aboqt 
the residences of these persons, and that they all referred him, for informa- 
tion on the subject, to the said John Beasley ; that upon asking him, he 
stated, that his brother William would be in town next day, and that he 
would inform him that ejectments were served ; that the said J. Beasley, 
upon being pressed to tell him where his said sisters lived, answered, 
that one of them li^ed outside the town of Drogheda, and that the other 
resided in the county of Longford, and refused to tell more particularly 
where they resided, but stated that they would hear of the proceedings 
by ejectment ; that deponent has been unable to discover the residences 
of these defendants, or of their husbands, although he used all due dU 
ligence for that purpose ; that the said John Beasley receives the rents 
of said premises, and pays same, as deponent has heard and believes, as 
their agent or otherwise, to his said brother and sisters ; and that depo- 
nent believes, conceals the residences of these defendants, for the pur- 
pose of throwing difficulties in the way of the plaintiffi 

Per Curiam, — Let the service upon John Beasley be deemed good 
service upon these defendants, the plainti£P serving this order upon the 
defendant John Beasley. 

Motion granted. 
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COMMON PLEAS. 

Thursday y January llih. 

PRACTICE— JUDGMENT AS IN CASE OP A NON-SUIT— 
CONDITIONAL ORDER— COSTS. 

CARcy V, Williams. 

Mr. H. Cooper^ Q. C. — To shew cause against the conditional order Where a 

obtaioed by the defendant to enter op judgment as in case of a non-suit, ^cwd^ '^'^ 

On the 32d of November last, the defendant served notice of a motion tional order 

to enter ap judgment as in case of a non-suit ; on the 23d; the plaintiff asVii^c^ofA 

served a notice undertaking to go to trial ; on the 3d of January, the non-suit and 

plaintiff served notice of trial for the 12th of January; the plaintiff on it absolute, the 

the 10th ot January withdrew notice of trial, and on the II th, the cpurtmUnot 

.. , , allow him to do 

defendant served the conditional order obtained on the 25th of Novem- so after an 

ber. The plaintiff then gave fresh notice of trial for the 2 1st of January. ]J^d2[^„^ice 

The undertaking which we served put an end to the notice of the 22d of trial served 

of November, and the conditional order obtained on that notice. notice be ^ ^^ 

The Exchequer in England was the only court that gave costs to the withdrawn. 

defendant on applications to enter up judgment in case of a nonsuit, 

but that practice was found to be attended with much inconvenience to 

^plaintiffs, and the court of Exchequer altered the practice and refused 

n motion like the present with costs (a). 

Mr. CuUigany on behalf of the defendant, submitted that lie was entitled 
to tiie costs of the former application, and the costs of the day, when 
the plaintiff did not proceed to trial, pursuant to his undertaking. The 
defendant never acted on the conditional order, he obtained on the 
15th November, till the plaintiff made default on the 10th of January ; 
he then served the conditional order after they withdrew their notice of 
trial and not till then. They could not tell bnt the plaintiff would also 
withdraw the notice of trial now served, and submitted, that on these 

grounds, a nupon the authority of the caso of ODonohoe v. O'Dono- 
koe (b) decided in the Queen*s Bench last Term, that the defendant was 
entitled to the costs already incurred, and the costs of this motion, and 
that if the plaintiff did not go to trial, the defendant should have 
judgment without a further application. 

ToRRBNS, J. — The plaintiff has satisfied the conditional order by his 

(/i) 13 Prin. 6G6. (A) 3 Series Law Rcc. or Irish Uep. vol. I, p 9, IJ. 

R 



Digitized by 



Google 



116 



CASES IN THE COMMON PLEAS. 



1839. 




undertaking, and notice of trial Yon have slept on that order and yoo 
oannot now avail yourself of it. 

DoMBRTY, Chief Justice. — By your own conduct you have de« 
prived yourself of the benefit of the conditional order. Your course 
should have been either to have applied for a new conditional order, or 
to have put a rule on the plaintlflP to stop till he paid the costs of the 
former notice of trial ; the defendant has been prevented by a fataKiy 
(in not proceeding on his conditional order), from obtaining the costs of 
the former motion, and the present, for if he had come in then, he 
would have stopped the plaintiflTs proceedings till he had paid the 
former costs. That being the case, we will not give either party the 
costs of this, or the former motion. 

Order. — Allow the cause shewn without costs ; plaintiff under- 
taking to go to trial on the next nisi prius day. 



The court 
will not 
change the 
venue in an 
action on a 
bill of ex- 
change, al- 
though the 
defendant 
swears that 
be himself, 
and all hb 
witnesses re- 
side in the 
county to 
which it is 
sought to be 
changed. 



Mondayy January 28M. 

PRACTICE— CHANGE OF VENUE— BILL OF EXCHANGE. 

Harxett v. Torrbns. 

Mr. Sproulb applied, on behalf of the defendant, to change the venue 
from the city of Dublin to the county of the city of Londonderry. This 
was an action on a bill of exchange, by the indorsee, against the defend- 
ant, as the alleged acceptor of the bill of exchange. He swears, posi- 
tively, that he never accepted the bill ; that he never authorised any one 
to accept it for him ; that he never heard of it till he was arrested in 
Londonderry, on capias issued out of this court on foot of the bill ; that 
he has resided all his life in Derry ; that he hopes to be able to prove, on 
the trial, by several witnesses, who all reside in Derry, that the accept- 
ance is not his handwriting. He also swears, that the whole cause of ac- 
tion, if any, arose in the county of the city of Londonderry, and not 
elsewhere out^ of the county. We have offered them judgment, as of 
this terra, if there shall be a verdict against defendant, and immediate 
execution. We have pleaded issuably, and have offered all the terms 
and every advantage which they could have by a trial in the city of 
Dublin, and the defendant swears it is not for delay. 

Mr. MDonnell, Q. C, for plaintiff.— This application is contrary to 
the spirit of an order made in this court, this Term, whereby the defend- 
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aot was let in on the terms of pleading issuably, and taking short notice 
of trial ; besides, on all the autliorities, this affidavit is not sufficient to in- 
duce the coart to relax the rule as to the venae on bills of exchange; there 
i« not sufficient ground stated in this affidavit ; it is not enough to state, 
that he, the defendant, has resided in Derry, and that all his witnesses 
reside there ; he has not mentioned how many witnesses he has, and 
nothing is said in the affidavit as to the plaintiffs witnesses. This case 
is very similar to the case of Fleche v. Godfrey (a). In that case Lord 
Mansfield said, that the venue in such actions could not be changed, 
unless some special ground was laid, and though it might be covenient 
to the defendant to try the case in Suffolk, it was equally convenient to 
the pliuntiff to try it in Yorkshire, where he had laid his venue, as he 
had a right to do. L^pon these grounds, he submitted that the venue 
should be retained. 



1839. 



HARNETT 

V. 
TORRE N8. 



DoHERTY, Chief Jnstice.-*No sufficient affidavit has been made to take 
this case out of the general rule, and this court will be slow to grant a 
motion like the present, unless some very special and cogent grounds 
for doing so be stated in the affidavits. 

Per Curiam — No rule. 

{a) 1 Term Uep, 783, o. 



Monday f January 28rA. 
PRACTICE— EJECTMENT ON THE TITLE— AMENDMENT. 



Lessee Carroll v. Ejector. 

Mr. Peebles applied, on behalf of the lessor of the plaintiff, for liberty 
to amend the declaration in ejectment in this case, by substituting De- 
cember, 1837 as the date of the demise, instead of December, 1833, 
without prejudice to the rules already served. The ejectment had been 
moved on the rules taken out, but no defence had been as yet taken ; that 
it was a clerical mistake, the title of the plaintiff not having accrued till 
the year 1837 ; the demise could not be laid previous to that year ; that 
this case came within the usual rule laid down as to amendments ; that 
when there has been no appearance, nor any defence taken, the plaintiff 
was entitled to amend ; that no possible inconvenience could arise from 
correcting a mistake like the present 

Per CWrtam— Take the order. 



The couit 
will allow the 
plaintiff to 
amend hia 
declaration In 
an ejectment 
on the title 
where no de- 
fence has 
been taken 
without preju- 
dice to Uio 
rules entered 
on the 2d de. 
claratton. 
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The court 
treats a seques- 
trator as its 
officer, and as 
such, it will 
make him 
account before 
It on a sum- 
mary applica- 
tion. 



EXCHEQUER OF PLEAS. 

Monday^ November 26^ 
PRACTICE—SEQUESTRATOR— ACCOUNT. 
Edward Waldron v. The Rev. John Garrett. 

Mr. Carey moved that it should be referred to the proper officer to 
take an account of the funds received by Frederick Stock, the seques- 
trator, or which, without wilful default, he might have received, and of 
the payments and credits to which he was entitled, &c. 

Mr. WaUer Bourkey on the part of the sequestrator, opposed the mo- 
tion. The court has no jurisdiction to grant the present application. 
The sequestrator is, strictly, the Bishop's officer; and although the 
Bishop in this case is dead, his representatives are liable to account be- 
fore the court, and it is for them, afterwards, to deal with the sequestra- 
tor, Darby v. L* Estrange {a). — [Pennepather, B. The Bishop is, 
certainly, in sequestrations, the officer of the court, and the sequestrator 
the officer of the Bishop ; but the sequestrator is likewise the officer of 
the court. This creditor has, clearly, a right as against him for an ac- 
count.] — If a creditor sought to make a sheri£F account he should not 
apply against his bailiff. — [Richards, B. He might apply against the 
sub-sheriff.] — The sub-sheriff' is a recognised officer of the court If 
this application were granted, a sequestrator might refuse to account to 
the Bishop, or be responsible to him, upon the plea that he was an officer 
of the court, and responsible to it. Here the creditor will suffer no loss 
or hardship, for he can file a bill against the sequestrator. That the 
Bishop is the person against whom the application should be made is 
established by a number of cases, Walwyn v. Awberry,{b); Marsh 
V. Fawcca,(c) ; Lanquit v. Jon€s,(d) ; Pichard v. Faiton,{e) ; King 
V. The Bishop of London,{f). 

Per Curiam. Wo think this application should be granted. It is 
according to the course and practice of the court to give the creditor this 
summary relief. The sequestration is a common-law proceeding, some- 
what in the nature of a fieri facias. The sequestrator, although put iu 
by the Bishop, is really the person to account, the Bishop being little 
more than a nominal party. In the case of sheriffs, we oblige the sub- 
sheriff, and even the retuiuing officer, where he has received money, to 
account, without, however, absolving the sheriff. Tlie case of Darby 
V. \UEstrange does not establish the position for which it has been 
cited. 

Motion granted. 



(o) Battjr, 472. (h) \ Mod. 25t*. S. C.^2 Mod. 
id) Str. «7. (t) 1 Sid. 270. 



..54. (t) 2 11. Ulac. 582. 
U) 1 D. & K. 48tJ. 
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Monday^ Decetnber 3lsL 

REGISTERING ANEW under the 27th sec of the REFORM ACT, 
2 & ^ FT. 4^ c 88.— CERTIFICATE. 

In re Seton- 
In re M'Cleland. 

These cases came on this day, to he heard before the Lord Chief The bare 

Baron, by way of appeal from the decision of Mr. Dobbsy the Register- his form^ ^ 

ing Barrister for the city of Dublin, who rejected the claims of the cetJfiotc by a 

appellants to register anew under the 27th section of the Reform Act, the to register "^ 

anew under 
the 27th sec- 
tion of the Re- 
form Act(2& 
3W. 4, c. 88,) 
witliout any 
examination 
upon oath. 



2 & 3 W. 4, c 88. The grounds upon which the claimants were re- 
jected by the Barrister are stated in the respective orders of rejection, 
which were as follows :— 

Order (>f Refection in Alexander Setorks co^.^'* Alexander Seton, 
*' Esq., haying given notice to register anew, under the provisions of 
" the statute of the 2 & 3 W. 4, c. 88, as a twenty pound leaseholder, amounts to 
" claimant produced a certificate of registry as a ten pound leaseholder, evidence of his 



^^ bearing date the 30th day of October, 1832, and demanded a new 
^' certificate of registry, upon the production of the former certificate, 
<< without giving any further proof of his qualification, or answering 
'* any question upon oath, or making or subscribing any new affidavit 
^' of registry. I was of opinion that claimant was not entitled to a new 
'< certificate, under the circumstances above stated, and rejected him. 
'' N. B. The practice of the court is, in cases of original r^istry, to 
<< allow a claimant to register as a ten pound leaseholder, although he 
« gave notice as a twenty pound leaseholder, but not vice vena, 

« Conway E. Dobbs." 
Order ofR^ection in Robert M^ Ckland $ case. — *' Robert M'Cleland, 
*^ Esq., having given notice to register anew under the provisions of the 
'< statute of the 2 & 3 W. 4, c 88, Alexander Seton, Esq., produced submit to ex- 
" to mo a certificate of registry of R. M*Cleland, bearing date the 24th ""j^* y^' 
^' day of October, 1832, and stated, that the said Robert M^Cleland was 
'* alive, and authorised him to demand a new certificate of registry for 



right. 

Any person 
qualified 
under the 18th 
section to op- 
pose a claim 
of original re- 
gistry, may 
oppose a claim 
of renewal of 
registry ; and 
insist that the 
person pro- 
ducing a certi- 
ficate, whether 
he be th e 
claimant him- 
self or his 
agent» shall 



cases of regi:*. 
try anew, no 
affidavit need 
be made by 
the claimant. 
When a claimant has been rejected by the barrister for any other cause than insuf- 
ficiency of value, the duty uf the appellate court is, not to hear the case de novo, but 
merely to examine and decide upon the validity of the cause assigned. 

A claimant seeking to register anew under the 27th sec. of the 2 & 3 W, 4, c 88, may 
cause his certificate to be produced by an agent, without his necessarily appearing in 
pemoG. 

The bare production of huch certificate by a third party, is evidence of agency, and entitles 
him to claim a new certificate without any examination on oath, unless :}uch examination 
Lo required by some person qualified to oppose a claim of registry. 
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'< him without his personally demanding same, or giving any further 
*' proof of his qualification! or answering, any question upon oath, or 
** making or subscribing any new affidavit of registry. I was of opinion 
^ that claimant was not entitled to a new certificate of registry under 
'< the above drcumstances, and rejected him. 

« CONWAy E. DOBBS."* 



Mr. Richard Moore^ Q. C, appeared as counsel for the appdlant^ 
Richard M<Cleland. The fikcts of this case are very few. Mr. M<Clelaod 
b a householder of the city of Dublin, and at the general r^istry ses- 
jsions which were held in October, 1832, (being the first under the 
Reform Act,) he applied to be registered as a householder, and on the 
14th of October, 1832, obtained his certificate in the form prescribed by 
the act of parliament declaring him to be duly restored. As the re* 
gistry lasts for a period of 8 years only, M^Cleland being desirous to 
renew his registry, on the 1 0th of October last, served a notice that he 
would apply to be registered anew, under the provisions of the Reform 
Act. He did not attend in person before the Registering Barrister pur- 
suant to said notice, but gave his certificate to Mr. A. Seton, a highly 
respectable barrister, who produced it, and demanded a new certificate 
on the par^^of M'Cleland. The Regbtering Barrister, however, rejected 
him upon the grounds stated in the order. — [The learned gentleman 
here read the order of rejection in M*Cleland's case.] — The questions 
raised on the appeal are of great public importance, involving, as they 
do, the rights and privileges of persons, who, having been once roistered, 
seek to be registered anew, and, as the decision of the court on this 
appeal will govern the decisions of the Assistant Barristers throughout 
Ireland. 

Mr. Sergeant Jackson here suggested, that the more regular course 
would be for Mr. Moore to state the facts of his client's case, and sup- 
port it by evidence, before he proceeded to argue on tlie legal questions 
which would arise from the evidence. 

Mr. Moore submitted that such was not the proper course. He had 
read the barrister s objections to allow his client to register, and he 
thought the first matter to be shewn, wa« that he ought not to have 
been rejected on the grounds stated in the order. 

The Chief Baron. — I do not think that I am called on to investi- 
gate the case de novo, I am only to decide on the validity of the 
grounds upon which the Registering Barrister has rejected these 



* In the course of the argument, minately, the principal question in 
both cases were discussed indiscri- each being the same. 
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persons, and to examine the sufficiency or insufficiency of the order 
made by the ooart below. 

Mr. Moore then resamed his argument — Two questions arise on 
tiie construction of the Reform Act, and are to be decided on the pre* 
sent appeal : — first, whether a person who has been once registered, and 
who has obtained his certificate, should personally attend for the purpose 
of regiFtering his Tote. Or, whether the production of the certificate 
by a third person authorised by him is sufficient, without the personal 
attendance of the claimant? And, secondly, whether, supposing a 
personal attendance to be necessary, the claimant is, in the first instance, 
bound to give any further proof of his qualification, or subscribe any 
new affidavit of registry ? I contend, that personal attendance is not 
necessary ; and also, that the production of the certificate, whether by 
the dienl himself, or by a person authorised by him, is sufficient to 
establish vl prima facie case to be re- registered, and entitles him to a new 
certificate, unless something sufficient shall appear in opposition to his 
claim. These two propositions contain the questions which are now to 
be argued. The Reform Act will be found to provide for three classes 
of persons. The first class consists of those, who had never been regis- 
tered before the passing of that act ; the 15th and 16th, and following 
sections are applicable to this class. The second class consists of those, 
who bad been already registered under the 10 (r. 4, c. 8. To this class 
the 22d section applies. The third class consists of those, who had once 
registered under the Reform Act, but who were desirous to register 
anew, in order to preserve the right of voting, which lasted only for 
eight years after registering. To the last mentioned class, the conclud- 
ing portion of the 27th section applies.* 



1838. 



In re 

SBTON. 

In re 

M'CLBLAND. 



* The 27th section of the Reform Act is as follows :— 



<< s. 27. And be it enacted, that 
' after the determination of the ses- 
' sion hereby directed to be first 
' holden for the registry of voters 
'for counties, cities, towns, and 
' boroughs, it shall be lawful for 
' any person claiming a right so to 
' be registered, to apply for that 
^purpose at any sessions of the 
^ peace or adjoui*nment thereof to 
' be held by and before the assist- 
^ ant barrister or chairman of the 
' proper county, and by and before 
'the assistant barrister or chair- 
' man by the said schedule (A.) to 



<*this act annexed authorised to 
" register voters for such city, town, 
<< or borough, upon giving to the 
<* clerk of the peace a notice of his 
<* intention so to do, in the form 
" herein provided, twenty clear 
'* days at the least before the day 
<< appointed for the holding of such 
<* general or quarter session, and if 
<< within a county at large, in the 
*Mi vision within which the freehold 
** or leasehold interest intended to 
**be registered shall be situate; 
*' and the clerk of the peace or his 
'* deputy shall in such case proceed 
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Let 118 first take the cas^ of a party attending in person, and the ques- 
tion that natarally arises is, what is he bound to do, and what are his 
rights ? Nothing can be dearer or more explicit than the words of the 
act with regard to the third dass ; the words are, <' without further proof 
or oath." That means, *as I apprehend, that evidence is not required 
to be given, nor any further affidavit to be made. In the former 
part of the section, which provides for persons registering for the 
first time at a future sessions, the words are, ** the like oaths taken," 
&c ; but in the concluding part of the section, providing for tho case of 
a re-registry, the aet says, ^* that the claimant shall be entitled and ad- 
mitted ''without farther proof or oath ;*" thereby, as I contend, maai- 
festly taking a distinction between those persons who seek to register 
for the first time, and those who seek to re-register. The 22d section, 
which relates to those already registered under the 10 G. 4, c.8, also 
uses the words* ^' without further proof or oath ;" thereby, as I con- , 
tend» di^nBing) in both cases, with any further proof of qualifica* 
tion, or oath of registering. The 28d section strongly bears out 
the oonstmetion now contended for. Before the passing of the Be* 
form Aety 40s. freeholders and £5 householders had the privilege 
of voting in counties of cities and counties of towns ; and when the 
Beform Act came to regulate that class of voters, it preserved their pri- 



** in all respects in the same man* 
'*ner as hereinbefore prescribed 
" with relation to applications for 
'' r^^tering voters at the first ses- 
''sion for that purpose, hereby 
" directed ; and the assistant bar- 
" rister of such county, or chairman 
'' is hereby authorised and required 
" to hear and determine such appli- 
*' cations at such general or quarter 
*^ sessions, and at the commence- 
'' ment of such sessions, and before 
" any other business, civil or crimi- 
** nal, in the same manner in all 
** respects as is hereinbefore pro- 
** vided with respect to applications 
" to register at the sessions for that 
** purpose to be first holden under 
** this act ; and thereupon the same 
''proceedings shall and may be 
" had, the like orders made, the like 
" oaths taken, the like certificates 
"granted, the like rights and pow- 
" ers of appeal enjoyed and exer- 
" cised, and the like rules and regu- 
'^lations, enactments and things, 
" observed, performed, and foUow- 



" ed, as if such application had been 
" made at the fint session for regis- 
" tering votes directed to be hdd 
" under this aet ; provided alwajrs* 
" that a certificate of a former re- 
"gistry under this act shall be 
"deemed and taken to be prima 
** facie evidence of the right of vot- 
" ing ; and that any person, having 
" given notice of his intention to 
"register anew under this act, 
"shall upon producing or cans- 
"ing to be produced such for- 
" mer certificate at thf) sessions for 
" that purpose to be held, be enti- 
" tied and admitted to register his 
" vote, and to obtain a new oertifi* 
" cate under this act, without fur- 
" ther proof or oath, uidess cause 
" to the contrary shall appear, and 
" shall by virtue of such new certi- 
" ficate be entitled to vote at any 
" election or elections to be held 
" within eight years next after tho 
" obtaining of such new certifi- 
" cate/' 
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▼ileges, but expressly provided, that when they came to register, they 1838. 
should apply in person, and prodaoe evidence in support of their claims. v«^-v^«^ 
Tkis proviso, as to 40s. freeholders and £5 householders, appears to In re 

me ftlroBgly to demonstrate, that the legislature Intended to make a dis- j^ ' 

ttnelion between that class of voters, and those of a higher class, men- m'cleland. 
Umied in the 22d and 27th sections. I conceive that the meaning of 
the legislatare manifestly was, that, with the above exception, all those 
who had already undergoi^e the ordeal of inquiry, and established their 
claims to vote, should be spared the inconvenience of again establishing 
their claims by evidence or oath, unless cause to the contrary should be 
abewn by some person who opposed them. Of course, I admit 
that if any thing appeared, on opposition, calculated to excite a doubt 
IB the mind of the Registering Barrister, the claimant would be bound 
to remove that doubt ; but, until such doubt is raised, the production of 
the certificate establishes his prima facie case to be registered anew. The 
second question, then, is, whether it is necessary for the claimant to 
appear in person ? The language of the act is, *^ upon producing, or 
** Cttunng to be producedy such former certificate," &c It is impossible 
to contend that these two expressions mean the same thing. The 
act contemplates two distinct and separate cases. One case is, 
where the party attends in person, and produces his certificate ; the 
other, where the party does not attend, but uses the agency of ano- 
ther, and, in the language of the act, *' causes his ceitificate to be pro- 
" duced.*' In the latter case, the legislature manifestly meant some- 
thing distinct from the attendance of the party himself. It is not to be 
supposed that these words were introduced unadvisedly ; nor can they 
be rejected. The court will, therefore, give efiect to them, un- 
less there be something in the act to prevent it. There is nothing, 
however, in the act, to shew that the party who " causes his certificate 
to be produced,** is not to have the same privileges as the party who 
himself produces it in person. If it is once established that the certifi- 
cate makes out for the claimant h prima facie case, it is as efiect ually 
done by itsf roduction by another as by the party himself. This view 
is much strengthened by the 15th section, which relates to the notices 
of registry. That 8ection*enact8, that every person intending to apply 
to be registered shall " give, or cause to be given, &c, a notice," &c, 
of snch his intention ; thus clearly making it optional with the party to 
give the notice himself, or cause it to be given by another ; and, in prac- 
Uce, it is well known that the notice is rarely given by the claimant in 
person. Why should the words, '< cause to be given," receive a different 
construction in difierent sections ? By the 23d section, 40s. freehold- 
ers and £5 householders are required to appear in person ; and the lan- 
guage of that section demonstrates, that the legislature did not think fit 

to entrust that minor class of voters with those privileges with which, 

s 
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In re 

SETON. 

In re 

M 'CLE LAND. 



hj the 22d section, it had entrusted the superior classes, who had 
already undergone the ordeal before the proper tribunal — [Chief 
Baron. The 23d section not only requires the class of persons therein 
mentioned to apply in person, but it also requires them to gire proof of 
their identity.] — The privilege of causing the certificate to be produced 
by another, is, after all, but ^ a reasonable one ; for, what is the advan- 
tage to be derived from persons who have already establislied their 
claim appearing before the Restoring Barrister in person ? This 
view is further borne out by the 46th section, which enacts, that 
£50 freeholders and clergymen may register their votes before 
one of the Judges of the superior courts ; and they are entitled 
to be registered by the transmission of the certificate to the quar- 
ter sessions of the county where the freehold is situated. Here, a 
privilege was conferred by the legislature on a certain class of persons, 
by dispensing with the necessity of a personal attendance at the sessions, 
because, either front their rank in life, or from the extent of their qualifi- 
cation, it was conceived unnecessary to subject them to the inconvenience 
of attending before the Registering Barrister. This view will be made 
still stronger by a reference to the corresponding statute (the Engliafi 
Reform Act), the 1 & 2 W. 4, c. 45. The machinery in England for 
procuring a constituency is very different from that in Ireland. There, a 
yearly revision of the lists takes place ; a party, not already roistered, is 
obliged to come and substantiate his claim ; but, when once his name is 
on the lists, it remains there for ever ; nor is it necessary for him to do 
any thing more, unless his name be struck out by the overseer, or notice 
be served on him, that his qualification is disputed. It is therefore sub- 
mitted, that the Registering Ban*ister is wi'ong in the view he has taken 
of this provision of the Reform A<;t. If M'Cleland had attended, 
he would not have been bound to make or subscribe any new oaths ; 
and although he has not thought proper to attend, he is, nevertheless, 
entitled, on the production of his former certificate by an authorised 
person, to a new certificate of registry. 



Mr. Sergeant Jaeksoity (with whom were Messrs T,B.C. Smith, Q.C., 
Hayesy and Butt), contra. * 

The present is certainly a case of great impor^nce, as it is one which 
affects the entire body of the existing constituency of Ireland. 

The proposition contended for by the appellant, in M'Cleland's 
case is, that if any man produce to the Registering Barrister a certifi- 
cate of the registry of another, he is entitled to demand and to receive 
a new certificate of registry, in the name and on behalf of that other, 
without being sworn or ofiering any evidence. — [Chief BarON. Mr. 
Seton is a Barrister.] — He is, but that can make no distinction.^- 
[ Chief Baron. There is a class of persons to whom, as Barristers, 
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die eourt is usually disposed to give credence. I think, however, I am bound 
io this case to consider the question generally, and to look upon the per- 
son producing the certificate, not as a Barrister, but as an agent pro hoc 
vice.'] — The consequences of the court holding otherwise would be very 
dangerous, as other Judges might think themselves at liberty to receive 
the unsworn statement of persons, whether Barristers or not, and the 
certificates of dead men might thus be produced, by persons who were 
altogether unworthy of credit 

The question^ both in M*Cleland*s and in Seton*s case, arises upon the 
27th sec. of the Reform Act. The claimants contend, that having been 
already registered, under that Act, they are entitled to obtain a new 
certificate, upon merely producing or sending the former certificate, that 
is, without making the affidavit of registry, prescribed in the schedule 
to the act, or offering any other evidence, (unless cause to the contrary 
diall appear), and without attending in person. The question resolves 
itself into this, — what is the meaning of the words, << to register * his 
vote ? We say it is, ^* to make^and subscribe, in open court, an affida- 
*' rit of registry," which is to be placed amongst the records of the 
county. That this is the meaning of the phrase will be manifest, by a 
reference to the several acts passed, as to the registering of votes. If this 
be so, the advantage derived by the holders of old certificates is this: — by 
the 27th section of the Reform Act, they shall be admitted to register, — 
ie. to make the affidavit of registry, without giving any evidence, or mak- 
ii^ any oath to prove their right to be registered ; and having done so, 
they will be entitled to get a new certificate. 

It ia plain, that the affidavit of registry is no part of the proof on which 
the claimant is registered. By the j>ro visions of the 16th, 17th, 
and 19th sections of the Reform Act, the claimant must satisfy the 
Barrister by his own oath, and, if necessary, by other proof, that he is 
entitled to register ; and, when declared entitled by the Barrister, he is 
then, and not until then, admitted to make the affidavit. No prelimi- 
nary evidence of right can dispense with the affidavit. In cases of re- 
jection an appeal given, by the 24th, 25th, and 26th sections, to a Judge 
and jury, and after a decision in his favor, the appellant is admitted 
to make the affidavit. H^ce it appears, that making and subscribing 
the affidavit, (being an act which the claimant is not allowed to perform^ 
until he has first clearly made out his right to register, and being an 
act which he inti«< perform after the highest adjudication upon his right,) 
is an essential and integral part of the act of registry. When he is de- 
clared entitled to register, it is, in other words, entitled to xnako ai^d sign 
the affidavit which is to be deposited amongst the records of the county. 
At common law registry was unnecessary. By the 1 G^. 2, c 9, (re- 
pealed by the 19 G. 2, c 11), no freeholder under £10 was entitled 
to vote^ unless a memorial of the deed had been entered, six months 
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1838. before the election, with the Clerk of the Peace. By the 19 O, 2, c 
1 1, an affidavit was substituted for this unsworn memorial. By the 35 
G. 3y c. 29, the former Registry Acts were repealed ; but by sec 31, 
it is enacted, that no person shall be admitted to vote at any election 
M^CLELAND. of a member of parliament, by virtue of a freehold, unless he shall have 
registered the same within eight years, in manner following, that is to 
say, — hejhall, in open court, &c., take and subscribe the oath, or if a 
Quaker, the affirmation^ set forth in that section. The 35th section 
enacts, that every oath or affirmation, made or subscribed at any ses* 
sion of the peace as aforesaid, shall be read aloud in open court, and be 
signed by two Justices of the Peace, and shall be then delivered by the 
court to the acting Clerk of the Peace, to be filed and kept amongst 
the records of the county, town or city. By the 33d section, it is pro- 
vided, that in case any person who has registered a freehold, under this 
act, shall desire to register the same freehold at any subsequent time, 
all the words in the foregoing oath after the words, " Rent Charge," 
shall be omitted, and the following words inserted : *' and that I regis- 

"tered the ; said Yireehold on the day of , (naming the day^ 

when the affidavit of registry toas delivered to the acting Clerk of the 
Peace J — [Chief Baron. Was there a certificate under that act? J — 
Yes; the 41st section enacts, that the Clerk of the Peace shall give to 
every person, immediately on the registry of his freehold, (if he shall 
demand it,) a certificate signed by himself, certifying such person hav- 
ing duly registered the same, and reciting his oath or affirmation exactly 
therein, under a penalty of £5 ; which certificate is declared to be of equal 
authority with the original oath or affirmation, if lost or mislaid. Section 
42 enacts, that the acting Clerk of the Peace shall, during every sessions, 
enter in a book in alphabetical order, according to the names of those 
registered, the substance of every such oath or affirmation delivered to 
him, in the form therein prescribed. It is observable, that the certificate 
is to be given immediately on registry, if demanded, but it is sufficient if 
the entry be made during the sessions. By section 43, every Clerk of 
the Peace shall, from time to time, within ten days after ei^ry sessions, 
deliver to the treasurer of the county a true copy of every entry of 
registry, by him made at such sessions ; to te kept by the said ueasu- 
rer amongst the accounts of the county ; — and at the request of any 
freeholder, the Clerk of the Peace, or Treasurer, shall, within ten days, 
deliver to such person a true copy of the registry of all the freeholders 
who shall have been registered. The 1st, 15th, and 19th sections of 
the 37 G. 3, c 47, curing defects in the affidavit, also clearly shew that 
the affidavit is a part of the registry. At first then, the registry consisted 
of depositing a claim amongst the records of the county. — Afterwards, 
the 35 G, 3, c 29, s. 31, defines the registry to be taking and subscrib- 
ing the oath, which is to be placed amongst the records of the county. 
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SubsequenI acts enjoin some preliminary requisites, but there is no 
alteration as to what constitutes the act of registry. 

At this time, no previous examination was necessary, but by the 10 
G. 4, c 8) s, 7, It is enacted, that the Assistant Barrister shall investi- 
gate the claim to register ; and by section 8, of the same statute, it is 
further enacted, that if he shall adjudge the claimant entitled, the latter 
shall take the oath thereby prescribed This statute leaves the act of re* 
gistry unchanged. The 2&3 FT. 4, c. 88, adopts the provisions of the for- 
mer act, but does not alter that which is the essence of registry ; so far as 
it touches the registry, it adopts and confirms the definition given by the 
35 G. 3, c 29 ; for by sec. 46 it enacts, that it shall be lawful for £50 free- 
hokJers and clergymen to register, by taking and subscribing the pro- 
per oath in any of the superior courts, or before a Judge at the 
Assizes ; and directs, that it shall be delivered to the Clerk of the Peace, 
and placed amongst the records of the county. — [Chief Baron. I 
certainly concur with you in thinking that under the old statutes, the 
act of registry may be said to consist in taking and subscribing the oath.] 
The 60 G. 3, and 1 G^.4, c. 1), (sections 8, 10,) shews that the entry 
in the book is not the registry, for it refers not to the book, but to the 
certificate, which, if it agree with the entry, is made conclusive evidence, 
and equal to the original affidavit ; and, in default of the certificate, it 
refers to the original affidavit. The 28th sec directs the Clerk of the 
Peace, immediately after each affidavit or affirmation is made, and 
signed by the presiding Justices, to enter in a book the substance there- 
of. The Reform Act says nothing of any entry in the Clerk of the 
Peace's book. The 4^7. 4, c. 55, (sections 12& 13,) also clearly shews that 
the entry in the Clerk of the Peace's book cannot be the act of registry. 
The form of expression used in the 27th section ofthe Reform Act, viz., 
the active verb ** to register his vote" shews it is an act of the voter. 
The Reform Act leaves all respecting the Clerk of the Peace's book as 
it found it. In the case of counties of cities, therefore, we must refer 
back to the 4 G. 4, c. 55. By the 13th section of that act, the Clerk of 
the Peace is directed, within ten days after each affidavit of registry 
shall have been made, to enter in a book or books the substance of every 
such affidavit. This is demonstration that the entry is not the registry, 
for the voter had been registered ten days before, and had actually re- 
ceived a certificate to that efi^ect. The Clerk of the Peace's book is 
only an index to the affidavits, by help of which, at the election, the 
affidavit is found, in case of the loss of the certificate. The 30th section 
of the Reform Act shews that the affidavit is the proper evidence. The 
original affidavit must be produced and not the book ; besides, there 
can be no entry in this book unless an affidavit has been made, for, it 
is the substance of the affidavit that is to be entered. 

It \%j therefore, clear, from the whole series of legislation upon this 
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18S8. subject^ that '' to register his vote," in the 27th section of the Refonyi 
Act meanS) to make and subscribe the affidavit, and place it amongst 
the records ; and when it says that, on producing the certificate, he sliall 
be admitted " without further proof or oath, to register his vote," it 
H'GLELAND. places him, by the mere production of the certificate, in the same pesi- 
tion with a claimant who has made the preliminary oath, and the preli-' 
minary proof, which are required in all other cases, before a daimant 
can be declared entitled to register, t. e. to make the affidavit. The 28th 
section seems to place this beyond a doubt : it enacts, that in every case 
in which a certificate is granted, it shall be entered at foot of the affida^ 
vit of registry ; thus shewing, that the act does not contemplate a cer- 
tificate of registry without an affidavit. From the language of the 22d 
sectbn, it has been contended, that the mere production of the certi- 
ficate is sufficient ; but no argument can be drawn from that section in 
aid of the 27th. — [Chief Baron. It would be very difficult to give 
those two sections a different construction.] — They are, however, in 
some respects different. By the 22d section, which relates only to the 
first session, ref^nce is allowed to the former affidavit, if it shall ap- 
pear expedient ; and, if the Assistant Barrister be satisfied it is correct, 
he is not required to inquire further as to the right of voting, but shall 
direct the same, that is, the right of voting, to be registered, and a 
certificate to be granted, without further oath or proof. The reason 
is obvious ; the Reform Act swept away all former registries, which 
• might only have been a few months effected. And this was but just 
as the former registry would have continued eight years, had it not 
been cut short so unexpectedly. But by the 27th section, no reference 
is allowed to any former affidavit, not even in case of the loss of the 
certificate. The difference in this respect, between these sections corro- 
borates, as it is submitted, the view which has been taken throughout 
this argument. The argument for the appellants assumes, that no affi- 
davit was necessary under the 22d section. The 28th section shews, 
on the contrary, that every person registered under the Reform Act is 
contemplated as having made an affidavit, (which is, in fact, part of the 
act of registry )> by directing the entry of the certificate to be placed at 
foot of the affidavit of registry. But the language of the 22d section 
will be found not to warrant the assumption that no affidavit was 
necessary. It enacts that a certificate of registry, previously in force, 
shall be prima facie evidence of the right to be registered ; and that 
the person producing, or causing to be produced, the certificate, shall 
be entitled to register and obtain his certificate under this act, without 
further proof or oath, unless cause to the contrary appear. This shews 
that the certificate is not the registry. Cause may be shewn to the 
contrary also, and this may be out of the mouth of the voter himself. 
The 22d section fiirther enacts, that in cases where no certificate is 
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prodaced» or in oase it appear expedient, the Assistant Barrister may 
refer to the original affidavit, (at foot of whioh is a copy of tlie certi-* 
ficate), or transcript or record or entry thereof ; and if he shall he sa- 
tisfied, on inspection thereof, that such affidavits or entries are correct, 
it shall not be necessary for him to inquire into the right of voting 
claiaied, bnt shall direct and allow the same, (that is the right of 
voting,) to be registered, and the claimant to have his certificate without 
oath &C., unless caase to the contrary shall appear. Mr. Moore has 
pressed an argament, drawn from the 23d section, which directs, that 
408. freeholders and £5 householders shall appear before the Barrister 
on a claim to register. It is said, why enjoin those particular classes of 
voters to appear, if all other classes of voters are equally bound to ap- 
pear before the Registering Barrister? — The answer is, that the claims 
of diose dasses were considered by the legislature as peculiarly liable to 
SDspicioii : and that it was, therefore, intended that they should be 
bound to si^port their claims anew, and submit to a personal examina- 
tion. 

Again, with respect to the words '* produce or cause to be produced," 
m reference to the certificate, they do not mean, as has been contend- 
ed, that the certificate may be produced by the agent of the person 
claiming to r^^ister, but they were intended to meet the ease of 
a party not having his certificate in his own possession, as, for instance, 
where it is in the possession of the landlord, agent, or Catholic Priest. 
Filially, if we look to ^e policy of the law — what a door is opened to the 
gprossest irand, by the construction contended for on the opposite side ? 
A eonstruetfon whioh would allow a certificate eight years old to 
supersede the claimant's sworn attestation of his right ; which would 
make it conclusive of identity; of a continuing qualification; conti- 
nued occupation ; unaltered value ; and, in cases of householders also, 
of payment of taxes, of which la^t, it fs, plainly, not even prima facie 
evidence. Further, if a new certificate were granted, without a new 
affidavit, it would be impossible to prosecute efiectually, for perjury, a 
person who had parted with his qualification, if he took the oath at 
polling, as prescribed in schedule B. of the Reform Act. The e£Pect of 
the construction contended for would be, to make the registry of 1832 
perpetual, and to leave it without any chedc, inasmuch as election com- 
mittees have refused to open the registry. Upon these grounds, it is 
submitted, that the rejections in both cases should be affirmed. 
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Mr. Smithy Q. C, followed on the same side.* 

* From tlie length to which the report of these cases has already run, it has been 
found iinpo«sible to give even an outline of the able argument of this learned gentle - 
nan. 
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At the conclasion of the argument, the Chibf Baron stated, that 
from the importance of the questions arising in these cases, he would 
reserve them for further consideration. 

Thursday y January \Qth, 1839. 

His Lordship, on this day, delivered his judgment tp the following 
effect : — 

THE CASE OP ALEXANDER SETON, ESQ. 

This case comes before me, upon appeal from an order of the Regis- 
tering Barrister for the city of Dublin^ whereby he rejected the claim of 
Mr. Seton to be registered anew, under the provisions of the 27th sec- 
tion of the act of the 2 & 3 W. 4, chap. 88, as a £10 leaseholder. It ap- 
pears, by the order appealed from, that Mr. Seton was registered on the 
SOth day of October, 1832, pursuant to the above act ; that he served 
due notice of his intention to make the present claim at the late Registry 
Sessions ; that he attended in person at the Sessions, and there pro- 
duced the certificate of his former registry, and, in the words of the 
order, '< under the 27th section of the above act, demanded a new cer- 
*< tificate of registry, upon production of the former certificate, without 
*< giving any further proof of his qualification, or answering any ques- 
<< tion, or making or subscribing any new affidavit of registry." The 
order further states, that the Registering Officer, being of opinion '* that 
<< Mr. Seton was not entitled to a new certificate of registry, under the 
^< above circumstances, rejected him.*' From this order of rejection 
there is an appeal to me, under the 25th section of the same act, as 
extended by the 27th and 44th section^. The first question which was 
opened, upon this appeal coming to be heard, was this :— the counsel 
who opposed the claim contended, that I should require the claimant to 
go through the whole of his case, as if he were in the court below ; and 
upon such case as he might make before me, that I should decide upon 
admitting or rejecting him. The claimant's counsel, on the contrary, 
insisted, that my judicial function upon the appeal was confined to the 
examination of the order made by the court below, which is appealed 
from, and to pronouncing upon its sufficiency or insufficiency; and in 
this opinion I concur. 

I am of opinion, that, under the 25th section of the act, the^r^ if 
not the whoht judicial duty of the appellate court, is, to examine the 
validity or invalidity of the order appealed from. That it is the first 
duty to be performed by it admits of no doubt. In cases of rejection, 
for any other cause than want of value in the holding, I think that the 
appellate judicial authority does not go beyond pronouncing upon the 
order. There remain, in such case, other acts to be done by the Judge 
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if the order be reversed ; but Ihey are ministerial. There is a distiDo 
tion, in this respect, between the case of appeal from an order of rejec- 
tion, for wank of value, under the 24th section, and for any other cause, 
under the 25th section ; but this latter point I am not called upon, by 
the circumstances of the case, to decide. 

I, therefore, pass to the consideration of the order, as made by the 
Registering Barrister. 

On the part of the claimant it is contended, that, having been regis* 
iered within eiglit years, he is, by the express terms of the 27th section, 
^ unless cause shall appear to the contrary," entitled to a new certificate 
of registry, upon producing the old certificate, without either proving 
anew his title to be registered, befoie the Registering Barrister, or 
taking and subscribing anew any oath, aflter the Registering Barrister 
^ballhave adjudicated in his favor; both of which are required in the 
case of an original claim to be registered. On the part of the persons 
opposing the claim, it is admitted, that the production of the old certifi- 
cate gave the claimant a ^^primd facie" right to be exempt from ^< prov- 
ing his case" before the Barrister, but it is insisted that the production 
of the old certificate does not, in any case, exempt the claimant from the 
necessity'of taking and subscribing '< the oath" set forth in schedule C. 

The question turns upon the construction of the 27th section, which 
r^^olates tlie mode of registry, at all sessions subsequent to the first 
special sessions. The 1 5th section, and the several sections immedi- 
ately fbUowing the 15th, down to the 27th, had already prescribed, 
very minutely, the mode of proceeding when the claim to be registered 
should be made at the first special sessions ; and the 27th section adopts 
the same course of proceeding for the subsequent sessions. It directs, 
that after the first session, any person claiming to register shall give 
notice of his intention, and that the Clerk of the Peace shall proceed, 
with regard to the notice, as directed in the former sections, in respect 
to applications at the special sessions; and that the Assistant 
Barrister shall hear and determine such applications " as at the special 
<< sessions, and thereupon the same proceedings shall be had, the like 
^ orders shall be made and the same oaths shall be tahen and the like 
" certificates granted, and the like rights and powers of appeal shall be 
" enjoyed and exercised, and the like rules and regulations, enactments 
"and things, observed, performed and followed, as if such application 
*< had been made at the first session for registering votes, under the 
^ act." Then come these words, " provided always that a certificate 
"of a former registry under the act shall be deemed and taken to be 
**primd facie evidence of the right of voting ; and that any person, 
"having given notice of his intention to register anew under this act, 
** shall, upon producing or causing to be produced, such former certifi- 
^'cate> at the sessions for that purpose to be held, be entitled and ad- 
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*' mitted to register his vote, and to obtain a new certificate under the 
^' act, without further proof or oath, unless cause to the contrary shtdl 
** appear ; and shall, by virtue of such new certificate, be entitled to 
** vote, at any election or elections, to be held within eight years next 
<< after the obtaining of such new certificate." The 22d section contains 
the corresponding provision, with respect to the regbtry at the first 
special sessions. 

Now, upon these sections, it is not disputed, on either side, that if the 
claimant produced his old certificate, and if no cause be shewn to the 
contrary, he is to get a new certificate ; and he is to be entitled to vote, 
by virtue of that new certificate, for eight years more, and, in the 
words of the act, (whatever they may mean) he is to get this new cer- 
tificate '^ without further proof or oath." The parties claiming and op- 
posing difi^er as to what the words " without further proof or oath" 
were intended to signify ; but, whatever they were intended to signify, 
the parties agree, that the certificate is to be given to the claimant 
** without further proof or oath." 

The question is, what do these words in the statute *' without further 
proof or oath" mean? The counsel for the claimant say, that the 
word " proof" means the proof required to be adduced on an original 
registry, before the Registering Barrister, of the claimant's title under 
the 17th section of the act, and that the word "oath" means the oath 
which, under the 19th section, the original claimant is required to take 
and subscribe, after the Barristsr has adjudicated in favor of his claim, 
and the form of which oath is given in schedule C, annexed to the act. 

The counsel opposing the claim admit the interpretation of the word 
" proof" insisted on for the claimant, and acknowledge that it is dis- 
pensed with, but they contend, that the word " oath" does not mean the 
oath to be taken and subscribed by the claimant, after the adjudication 
by the Barrister in favor of an original claim ; and, that notwith- 
standing those words '* without oath," the claimant shall not get the 
ceitificate, without taking and subscribing the oath in schedule C, and 
that his right to vote, at a future election, shall be by virtue of his hay- 
ing taken again such oath in schedule C, and not by virtue of the new 
certificate. 

Now, this appears to me to be doing very uncalled for violence to the 
plain words of a very plain section, and is a construction which I most 
confidently reject. See how the matter stands : an original claimant to 
obtain a certificate is obliged, first, to make proof before the Register- 
ing Barrister of his title to be registered ; secondly, he is, after an 
adjudication in his favor, to make and subscribe a form of oath given 
in a schedule. The first step is required by the 1 7th section. The 
second is a separate and distinct act, and is required by the I9th section, 
and it cannot be performed until the first is completed. This proof 
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and oath are both necessary, in the case of an original claim, and they 
are the only proof and oath that are to be taken in such case. Then 
comes, in the 27th section, a provision for a case where a party seeks 
to be registered anew. The section says the old certificate shall be 
primd/acie evidence of his right to vote, and he shall get his certificate 
without further «* proof or oath" — what proof or oath ? The proof and 
oath, sorely, which gave the right to vote to the original claimant, that 
is, the proof before the Barrister and the oath in the schedule C. This 
construction satisfies and gives a meaning to both words, ** proof and 
oath." The contrary construction strikes out the word " oath " altoge- 
ther, and reads the clause as if it contained the words without " proof" 
only. These words occur also in the 22d section, and is it contended, 
that there too the word " oath" is to be struck out or nullified ? 

I listened to the argument of the learned counsel who opposed the 
daim, with great attention, and have duly reflected upon it since ; but I 
confess I am, to this moment, in uncertainty, whether or not they hold 
that, under the 22d section, a party claiming to be registered anew, at 
the first special sessions, was bound to take and subscribe the oath in 
schedule C, in the absence of cause shewn to the contrary. If they 
do not contend for that, if they admit, that under that section the 
oath need not be taken, it seems to me to be utterly impossible to hold 
that it is required under the 27th section. There Is no difference be- 
tween the two sections, from which it is possible to argue for any dif- 
ference of construction upon this point. There is, it is true, embodied 
in the 22d section, a provision not found in the 27th, to meet the case 
«of a person seeking to register anew, who had lost his old certificate. 
The 22d section allows the Barrister, in such case, to supply the want 
of the old certificate, by looking into the original affidavit, or the entry 
thereof in the Clerk of the Peace*s book; and if he finds them correct, 
he is to proceed as if tlie certificate were produced. The Registering 
Barrister is also, if he thinks fit, under the same section, to look at the 
original affidavit, or the transcript of it in the office, although the origi- 
nal certificate is produced ; but these provisions have nothing whatever to 
do with the question, whether, under the 22d section, the claimant is to 
take the oath anew. When the Barrister, acting under the 22d section, 
is satisfied (if the old certificate is not produced), that there is satisfac- 
tory evidence of it on record — or (if it be produced), that it corres- 
ponds with the record, the claimant is declared entitled to be registered, 
and to get his certificate, without further proof or oath, in the same 
terms as are used in the 27th section : — so that the only difi^erence be- 
tween the 22d section and this part of the 27th section is, that the one 
makes secondary evidence of the old certificate sufficient for the claim- 
ant, which the other in terms does not, and enables the Barrister to com- 
pare the old certificate, if it be presented, with the record. But, as to the 
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"proof" to be adduced, and the <<oath" to be taken (or rather not to 
be adduced and taken) by the claimant, under both sections, they are 
exactly alike : and, even with regard to the secondary evidence of the 
old certificate, I doubt if the provision touching it, found in terms in the 
22d section, is not extended to the 27th section^ by the general provi« 
sion of the 27th section, which J have already read, and which directs 
that the same proceedings shall be had, the like orders made, '^ tke like 
oaths takeriy*' the like certificates granted, the like rights and powers of 
appeal enjoyed and exercised, at the first and all subsequent sessions. 

I consider it, therefore, impossible to give to the 22d section a con- 
struction different, upon this point, from that which the 27th is to re- 
ceive: and, if the construction of both is to be alike, the 23d section is 
pregnant with proof, that the personal attendance of the claimant to be 
registered anew was not necessarily required by either — for the 23d 
section excludes from the privileges given by the 2 2d section the 408. 
and £5 freeholders, whose franchises were continued by the^^Reform 
Act ; and, in express terms, requires their personaljattendaace, proof 
of THEIR identity, and proof of their title. If, under the 22d section, 
the claimants were not bound to appear in person, it is clear they were 
not bound to take the oath in Schedule C. 

It therefore seems to me, that the 22d section and the 27th section 
must receive the same construction ; and accordingly, the main argument 
against the construction given to them by the claimant applies equally 
to both sections. That argument is that in both these sections,' the 
production of the old certificate is made primd facie evidence oftba 
right to be registered, and entitles a party to be registered, but, that stilL 
the claimant must be registered, or go through the form of the registry, 
and that the registry consists in making and subscribing the oath, which 
is to be put on record. For the purpose of shewing that the registry 
does consist in taking and filing this oath, a learned and minute exami- 
nation of the Registry Acts, fmm their commencement, has been gone 
into ; and, I think, it has been successfully shewn, that down to the 10th 
G. 4, the Act of Registry might fairly be said to consist in taking and 
subscribing, and filing the oath. I will go farther, and I will concede, 
that under the 10 G'. 4, (and under the Reform Act, in cases of original 
registry), the taking and subscribing the oath to be kept on record is 
the act that completes and consummates the registry, and that there 
was no registry without it. But this is so, because, under those acts, 
the legislature has thought fit to make the oath either the actual regis- 
try or essential to the registry, but not from any necessary, or natural, 
or indissoluble connection between taking the oath and acquiring^ or, (as 
in this case), prolonging, or renewing the right to vote at elections. 
The most that can follow from this concession is, that if the legislature 
had merely said, that a party producing the old certificate should be en- 
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titled to register anevr, and had stopped there, such party might be 
obliged to take and sabsoribe the oath ; bnt it would not warrant the 
conclusion, that where the legislature has ^aid, that a party shall be en- 
titled to be registered, or to vote at elections (which is the same thing), 
without proof or oath, there an oath mast, notwithstanding, be taken. 
Tlie 22d and 27th sections declare^ that the new certificate, upon pro- 
duction of the old, shall be g^Fen without further proof or oath ; and the 
27th section enacts, that the claimant shall vote by virtue of such new 
certificate, which is equivalent to saying, that the party shall stand re* 
gistered by virtue of the new certificate. 

That I am right in saying, that acquiring the right to vote under these 
acts, and particularly under the Reform Act, is equivalent to, and syno- 
nymous with, *< being registered," appears from this : that these terms 
are used, obviously, in the same sense, and as identical in import, in the 
22d and 27th sections. The proviso in the 22d section is, " provided 
that a certificate of registry, made pursuant to the laws in force in Ire- 
land previous to the passing of this act, shall be deemed and taken to 
be /7rtiii£{^ct0 evidence of ^e right to be registered;** and in the 27th 
section, the proviso is, ^* provided that a certificate of a former registry, 
under this act, shall be deemed and taken to be primd facie evidence of 
the right of voting, 

I cannot, therefore, see, that taking and snbscribing the oath is so 
essentially and indestructibly the essence of a right to vote ; that the 
legislature cannot be held to have conferred it without exacting the 
oath ; and, I cannot hold that it has exacted the oath, when I find, that 
in express terms it has dispensed with both proof and oath. 

Another argument was also pressed, not founded upon any technical 
refinement upon words, but upon the broad ground, that the construc- 
tion contended for by the claimant would open the door to great frauds. 
The answer to that is, that the door to fraud has been opened, if at all» 
by the legislature having dispensed with proof of title in these cases. 
This, it is admitted, the legislature has done. If the legislature thought 
it right to dispense with the examination into title, which it imposes in 
the case of an original registry, it is not surprising, so far as the preven- 
tion of fraud is concerned, that it should dispense with the mere form of 
an affidavit. The affidavit was not, in the opinion of the legislature, a 
fence against fraud. The legislature ^ried it, and found it wanting. It 
then introduced the examination of the party in open cQurt, and proof 
before the Barrister. When we find that it has dispensed, in cases of 
registry anew, with this examination and proof, which it did rely on 
as a gnard against fraud, it is absurd to contend that it retained, for 
that purpose, the affidavit, which had been proved to be inefficient. 
Upon this part of the case, I may also refer to the 23d section, which in 
terms provides, that no part of the facility given by tlie 22d section for 
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registering anew shall extend to the 408. and £5 voters, whose rights 
were continued by the Reform Act. This clause she¥rs, that where the 
legislature apprehended fraud, the course it took was, not to dispense 
with the proof and personal examination, and require an affidavit, but, 
to require proof and personal examination and the affidavit. 

It was also urged, as an argument ab inconvenienii, that unless we 
hold an affidavit to be necessary upon a new registry, there will be no 
record in the public office of the new r^istry ; but, I think, if we refer 
to the 28th section, it will be found that this inconvenience need not 
occur. I think that the duty of the Clerk of the Peace, under that sec- 
tion, is to make an entry of the new registry on the foot of the original 
affidavit ; it is also the duty of the Clerk of the Peace and Barrister, 
under the 35th section, to make out and pnblish, on or before the Ist of 
February, in every year, lists of the persons registered, and the dates 
of their registries ; the names of the persons registered anew would, of 
course, appear in this list, with the date of their registry anew. But, 
although I hold that the 27th clause gives the right to the claimant to 
the extent I have stated, it is, clearly, only a primd facie right: and . 
this furnishes another answer to the argnment grounded on the appre- 
hension of fraud ; it is expressly given as ti primd facte right, and only 
if cause to the contrary shall not appear. * I think, therefore, that it is 
open to any person who may oppose an origifial claim, to oppose a claim 
to reg^ter anew, and he may do so by the same means. If a claimant 
be in attendance, as Mr. Seton was, and a cause be alleged against his 
claim to be registered anew, he has no right to refuse being examined, 
to substantiate such objection. 

I think the 27th section, in the case of registries anew, merely shifts 
the burden of proof from the claimant to the party opposing him. It leaves 
the claimant's qualification unvaried, and it does not take away from 
the person opposing the claim any means of proof, which he might have 
used in opposition to the original claim. Indeed, tlie contrary of this 
has not been contended by the plaintiff's counsel ; it would be impossi- 
ble to do so. Now, upon looking into tlie order appealed from, I find 
that Mr. Seton claimed to be registered, without answering any ques- 
tions whatsoever, on oath. It does not appear upon the face of the order, 
whether any one, duly authorised, required to examine him on oath, for 
the purpose of sustaining any cause shewn against his primd facie right. 
There is a want of fullness in the order in this respect ; if I confine 
myself to it, I cannot affirm that Mr. Seton was justified in the entire of 
the claim he made, or that the Registering Barrister was wrong in 
making the order. If I am to supply the uncertainty or deficiency in 
the order, by what has been stated at the bar in argument, and conceded 
upon both sides, Mr. Seton did altogether refuse to be sworn, to answer 
questions to be put to him by counsel attending to oppose his claim. 



Digitized by 



Google 



MICHAELMAS TERM, SECOND VICTORIA. 137 

This, I conceive, Mr. Seton was not warranted by the 27th section in 
doing. I, therefore, think, that the Barrister was right in rejecting 
him. I, therefore, affirm the order, upon this ground, that, although Mr. 
Seton had a primd facie right to a new certificate, without proof ad- 
duced by him, or taking anew the oath in schedule C, it was competent 
to any person, who might have opposed an original claim, to displace his 
primd facie Hght, by disproving his qualification, and to use all the 
evidence for that purpose, which he might have used in opposing the 
original claim. 

MR. M^GLELAND's case. 

Mr. M'CIeland's is similar to Mr. Seton's, with this additional cir- 
cumstance, that Mr. M^Cleland did not appear in person, but Mr. Seton 
applied, on his behalf, for a new certificate, Mr. Seton producing the 
old, and stating that he was authorised by M'Cleland to make the ap- 
plication. It was insisted, on behalf of Mr. M'Cleland, that the right 
to the new certificate is given in terms by both the 22d and 27th 
sections, as well where the party << produces," as where he '< causes 
to be produced,'* the original certificate. I am of that opinion. It was 
urged by the counsel who opposed M'Cleland's claim (in addition to the 
arguments relied upon against Mr. Seton's claim), that there ought to 
have been evidence given on his part, that Mr. Seton was authorised to 
apply for him ; but I think that the bare production of the certificate 
IS primd facie evidence, that the person producing it has such authority. 
It is, however, only primd facie evidence of that fact ; and Mr. Seton 
bad no right to refuse to be sworn on the part of the persons opposing 
Mr. M^Cleland*s claim, to enable them to shew he had no authority to 
prefer the claim. I think his refusal justified the Registering Barrister 
in rejecting Mr. M'Cleland's claim. I, therefore. 

Affirm the order of rejection. 



1838. 




REGISTRY APPEAL. 
Monday^ December 31 st 
NOTICE OF REGISTRY— REFORM ACT. 
In re John Finlay, Esq. 



The claimant was rejected by the Registering Barrister, because, in 
his notice of registry, his residence was stated to be in <' North Cumber- 
land-street," whereas, it appeared that there were two streets, Upper ^S^^^^^ 
and Lower North Cumberland-street 



Defective 
notice of 
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Mr. Hayes opposed the claim, and insisted that, as a rule of practice 
adopted by the court below, it ought to be enforced by the Court of 
Appeal, unless it were found, in its nature, to be illegal or unjust. By 
the 47 (7.3, sess. 2, c. 109, the ComiHissioners of Paving were autho- 
rised to distinguish the streets, by labels affixed to them ; and to put an 
end to all controversy, the Registering Barrister for the city of Dublin 
bad resolved to adhere to this rule,^and to ^require tltat the name 
which was attributed to the street^by the Paving Corporation, should 
be inserted in the notice. 



The Chief Baron was of opinion, that it was a very proper rule of 
practice, and Affirmed the rejection. 



REGISTRY APPEAL. 



Same Day. 



NOTICE OF REGISTRY--REFORM ACT. 



In re Robert Sinnott. 



Defective 
notice of 
registry. 



The claimant in this case was likewise rejected for an informality 
in the notice of registry. The notice stated the residence to be iu 
" Bishop- street," without stating whether it was in the city or county 
of J>ub]in. The claimant sought to register as a leaseholder, in respect 
of premises in Bishop- street, in the parish of St. Peter, and county of 
Dublin, within the circular road. 



Mr. Hayes^ against the claim, urged that the rule of practice, which- 
had been long adopted by the court below, ought, in this case also, to 
be adhered to. The rule was, that iu all cases of the non-occupation 
franchise, and where the party did not live in the city of Dublin, it 
was held necessary to state, particularly, in what county the residence 
was ; where the county was not stated, the presumption was, that the 
residence was in the city of Dublin, which presumption was here falsi- 
fied by the fact, the claimant actually residing in that part of Bishop > 
street which is in the county of Dublin. 

The Chief Baron thought it quite necessary, that some rule should 
be laid down, by which the residence of the party should be ascertained ; 
for any thing that appeared on the face of the notice, the party might 
not have resided either in the city or county of Dublin. 

Rejection affirmed. 
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COURT OF COMMON PLEAS. 

MICHAELMAS TEEM, SECOND VICTORIA. 

REGISTRY APPEAL. 

SITTINGS AFTER MICHAELMAS TERM, 
Wednesday, J^ovember the 26th. 

FREEMAN— REGISTRY— CERTIFICATE— REFORM ACT. 

In re Robskt Ahthokt Dismet, Appellant.* 

Robert A. Disnej applied, on the lOth of Norember, 1838, at the City R.A. D.claim- 

of Dublin R^istry Court, to be Registered as a Voter for a Member of ^^ '^"^*" 

Parliament. He was sworn, and produced the Town Clerk's Certificate of penon entitied 

admission to the freedom of the City, at Michaelmas assemhly, 1838, ^j^^^^ ^f ^ 

simed, "Archer and Lonflc," town clerks, by Mr. Archer, one of the town Member to 
, /„ . , serve in Par- 

clerks ; and which certificate was in the followmg words: liament for the 

*' Memorandum :— that, at Michaehnas Assembly, 1838, Robert ^-^Vd^mJ^' 

" Disney, Merchant, was admitted into the liberties and franchises of the by bir^ ; and 

" City of Dublin, by birth, and took the usual oaths, and was enrolled. In ^ficate of ad-" 

•f testimimy whereof, the same is signed by the town clerks, this 6th day of niission, as a 

o •' freeman by 

•* November, 1838 — ^Archer and Long, Town Clerks." birtli, admitted 

Robert A. Disney was rejected by Mr. Dobbs, the Registering Barrister, ^^^^^^ly^^" 

on the following ground, as taken from the Clerk of the Peace's book : 1838 ; signed 

*' Robert A. Disney claimed to be registered as a person entitled to vote clerk. Clai- 

" at Elections of a Member to serve in Parliament for the City of Dublin, ?^<^* ^"-^'"^ 

•^ been sworn, 

'* as a freeman by birth ; and produced a certificate of admission, as a free- was examined 

" man by birth, admitted at Michaelmas Assembly, 1838 ; signed by the J^^^ ^^^ 

•* town clerk. Claimant havincr been sworn, was examined as to having ^^^ oa^» , 

® before the liOid 

** taken the usual oaths before the Lord Mayor and Sherifls, and his having Mayor and 

" obtained the town clerk's certificate of admission produced by him; but ^g^jjf^^ob- 

tained the 
Town Clerk's oerOficato of admisrion produced by him; but refused to answer any questions upon 
cross-examination, touching the validity of his admission to the Corporation in such capacity } for 
which reason he was rejected by the Registering Barrister : 

Held— by the Twelve Judges that he was rightly rejected. 

The validity of the admission of a £c8eman claiming to rogiater under the 2nd Sf 3r(2 WH}i<i^ ^^* 
c. 8% may be questioned at the registry. 

* This case is given Ex rckUone Mr« JRom S, Moore* 

V 
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1838. " having refused to answer any questions upon cross-examination, touching 
" the validity of his admission to the Coiporalion in such capacity, I rejected 
" the claimant." " Conway E. Dobbs." 

The claimant having appealed from the decision of the Registering Bar- 
rister, the case was argued on this day before the Lord Chief Justice of the 
Common Pleas, by 

Mr. T. B. C. Smith, Q. C. and Mr. E. Hai/e9 for the Appellant ; 
and by 

Mr. Richard Moore, Q. C. and Mr. Hutton, contra. 

ARGUMENT FOR THE APPELLANT. 

It is submitted in this case, that the Appellant made out a prima facie 
case. This point having been admitted by tlie Counsel for the Respondent, 
it is not necessary to argue it. The cases of '/n re Carolin and In re 
Hyde, {a) decided the point : and the uniform practice before the Eight 
Deputies, at the first Registry Sessions imder the Reform Act, for the City 
of Dublin, was in conformity with that decision ; such practice having been 
adopted after full argument before the Eight Deputies, {h) However, tha 
point having been admitted, it becomes imnecessary to ofier further argu- 
ment on the question. 

It has, however, been contended for the Respondents, that although the 
Appellant had been admitted by the Corporation, as a freeman by birth, yet 
that it is open to them — the Appellant claiming to register under the Refonn 
Act, as a freeman by birth — to call upon the Registermg Barrister to enter 
into an inquiry as to the validity of the Appellant's admission to the freedom 
of the Corporation, as a freeman hy birth : and Coulter's Case, decided by 
the Twelve Judges, (c) is cited in support of this proposition. It will be 
submitted in the course of the argument for the Appellant, that Coulter*s 
Case decides no such thing. But, before adverting further to that case at 
present, it will be more convenient to put forward the several grounds, on 
which the Appellant submits that the decision of the Registering Barrister 
was erroneous. 

First — It is submitted that it is a settled principle of law, that the vali- 
dity of the titles of Corporators to their franchise, who have been admitted^ 
sworn, and in the actual eiyoyment of their office, cannot be tried in a col- 
lateral and incidental proceeding. 

The following cases establish that proposition : — Symmers v. T%e King 
(d) ; The King v. Hughes (e) ; The King v. The Corporation of Penryn 
in Cornwall (/). 

(a) 8 Law Rec. (2nd series) 230. S. C. Jones, Rep. App. 

{h) See Ale. & Nap, Ap. xv. (c) Alcock's Reg. Ca. 7. (d) Cowper 48d. 

(e) Barn, andTress, 378 (/) 8 Mod. 315. 
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In the case of Symmeri v. The King, it was laid down by Lord Maiu- 1838. 

field that the disfranchisement of a freeman, could be done only by infor- T^^^^ 

In re 
motion in the nature of a quo warranto, and that the Judge could not have Disney. 

gone into the question of the validity of the men's titles collaterally at the 

trial. 

Lord Mansfield also says : " But where the right of election is in freemen 
" in theii* corporate description ; whether they were duly chosen or not, is 
*' not to be tried at the election of a third person ; but they must be pro- 
*' perly oiuted** 

There is no case in the books, the law of which is considered better settled 
than the above case; and it is recognised as settled law, and was acted 
upon by the Court of King's Bench, m England, in The King v. Mein, (a) ; 
and The King v. Hughes (&). In the former of these cases, a rule had been 
obtained, calling upon the defendant to shew cause, why an information in 
the nature of a qi4o warranto should not be exhibited against him, to shew 
by what authority he claimed to be portreeve of the borough of Fowey, in 
Cornwall, an officer elected by the Prince's tenants, duly admitted upon the 
Court Rolls, and by the inhabitants paying scot and lot. Lord Kenyon, in 
pronouncing the judgment of the court upon the motion to shew cause 
against the rule, says : — " But then it is objected, that the titles of electors 
" cannot be impeached through the medium of the elected ; and the case in 
** Cowper has been relied on ; but there, the electors were members of a 
" corporation, whose titles might have been questioned in quo warranto 
" informations." 

The same principle has been acted on, prior to the Reform Act, by Com- 
mittees of the House of Commons, in not trying the right to a corporate 
franchise by any indirect proceeding, where time and opportunity permitted 
to have had the question <lecided by quo warranto information against the 
corporation. In Samuel .Buxton's Case, (c) it was decided that the Com- 
mittee would not question the title of a corporator when there had been time 
to remove him by quo wa^^anto. In Deane's Case, (d) the same point was 
decided. And in the case of Weymouth and Melcombe Regis, {e) the Com- 
mittee refused to hear impeiiched the titles of voters who might have been 
proceeded against by quo warranto. 

Now this principle more strongly applies to the Registry Court. For the 
freeman, it has been decided by Committees, (/) cannot vote until six 
months after he has been regii^tered. And an opportunity is thus afforded 

(a) 3 T. Rep. 596. (b) Bam. and Cress. 368. 

(c) 1 Peckw. EL Ca. 477. {d) 1 Peckw. El. Ca. 398. 

(e) 2 f^kw. £1. Ca. 229. 

C/) John Power'n Cwe, Y ^^fi^» (Knapp, fuid Ombler, 448), 
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1838. to remove a party hygtw tcarranto, who improperly usurps the office. The 
^^^^^^ judgment in the quo warranto will be the proper evidence of ouster, 
Disney. ^^ ^^ ^®^ *^ be. considered, whether the |Refonn Act alters this general 
principle of law, of not allowing the right to a corporate franchise to be 
questioned by a collateral and indirect proceeding. The ninth section of the 
Reform Act, the 2 and 3 Will. IV. c. 88, it is conceived, clearly shews that 
no such inquiry is to be gone into.* 

The only inquiries justified under that section are, 1— Has the 
claimant been admitted to his freedom P 2 — If so, has he been admitted by 
reason of birth, marriage, or service ; or as an honorary freeman : and if 
admitted as an honorary freeman, was his admission prior to the 30th of 
March, 1831 P 3 — Does he reside^within the seven statute miles P If the 
second and third questions are established in the affirmative, it b submitted 
that the ninth section authorizes no other inquiry ; and that the Roistering 
Barrister has no right and no authority to enter into a question as to the 
mtiditt/ of the admission ; which would be indirectly to allow him to dis- 
franchise the claimant ; and has no jurisdiction to go bdiind the admission, 
and to decide whether it was a case in which the inciioate right by birth, 
marriage, or servitude, existed — an inquiry which woxild not only afiect the 
the individual, but the rights of the Corporation at large. Suj^se, for 
example, this question was sought to be raised before the Registering Bar- 
rister ; viz. whether, to create the inchoate right to be admitted as a free- 
man by birth, the claimant should have been bora subsequent to his father 
having been created a freeman. Is such a question, affecting the Corpora- 
tion at large as well as the claimant to be discussed and decided before such 
a tribunal as the Registering Barrister P What machinery does the Reform 
Act give for such an investigation P He has no power to compel the pro- 
duction in his court of the city Charters or of any single document. Nei- 



* The 9th section is as folloisrs : — 

" Provided always, and be it " this ac'„, but so long only as they 

" enacted, that all freemen, free- *' shall reside within the said cit}% 

" holders, and persons who by rea- *' town, or borough, or within seven 

" son of any corporate or other right *' statut/a miles of the usual place of 

" are now by law entitled to vote at " election therein, have and enjoy 

" the election of a member or mem- " such right of voting as fully and 

" bers to serve in Parliament for any " in like manner as if this act had 

" city, town, or borough, and all " not been passed : provided fur- 

" persons who, by reason of birth, " thcr, that no persons who, since 

" marriage, or service, or of any sta- " th'3 tliirtieth day of March, in the 

" tute now in force, shall be at any " yi mr 1831 , have been or hereafter 

" time hereafter admitted to their " si lall be admitted as honorary 

" freedom in any city, town, or bo- " freemen, shall be entitled, by vir- 

" rough, sending a member or mem- " t^ie of such admission, to vote or 

'* hers to Parliament, shall, after " 'register as freemen under this 

** such registration as is directed by ^^ ^ct." 
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iher can be enforce the attendance of a witness. His poicer extends no fur- 1838 

ther under the 39 th section of the Reform Act, than to fine, in a sum not , 

In re 
exceeding ten pounds, any person who *' shall refuse to be sworn, or to give Disney. 

** evidence before him, upon the investigation of any claim to register, 

" without sufficient lawful excuse to be allowed by him, or, in default of 

" pajrment of the fine, to commit such person to the gaol of the county, 

" city, or town respectively for any term not exceeding two calendar months.*' 

His dtUff, under the 17th section, is, that he " shall inspect and examine 

" every deed, lease, or instrument so produced, and shall mvestigate the 

" claim made thereunder, or otherwise, to be registered, and shall determine 

" upon the validity or invalidity of such claim, and shall and may examine 

" and inquire, as well by the oaths of the claimants, as by any other evidence 

** offered in support of, or in opposition to such claim, whether such claimant 

" is or is not to be registered as a voter for the county, city, town, or borough, 

'* to which his claim shall relate and shall also inquire, by any of 

** the means aforesaid, as he shall think fit, into the truth of the several 

" particulars required by the provisions of this act, or required to be stated 

" in any oath by such claimant hereinafter prescribed to be taken for such 

*' registry." 

Inquiries of the important nature above alluded to, it is submitted, wore ne- 
ver intended by the Legislature to be prosecuted by the Rsgistering Bar- 
rister. The question to be decided before such tribunal is — whether the 
claimant has been admitted to the particular description of fireedom, which, 
by the 9di section, gives the franchise of voting ; and not, the validity of 
such admis'sion. If a party exercise the franchise of a freeman by reason 
or right of birth, marriage, or service, never having had an inchoate right, 
and the allegation be false ; it is submitted, that a qw) wartantoj^ovii^ 
clearly lie against him. 

The case however, of TJie Queen v. Cowen, {a) is relied on as an autho- 
rity, to show that a qteo tear ran to would not lie agamst a paiiy, for usurp- 
ing the firanchise of a freeman by right or reason of birth, marriage, or ser- 
vitude, if he were an honorary freeman ; and that therefore, the question 
may be raised at the registry. That case decides no such thing. A rule 
was obtained against the defendant George Coven, to show cause why an 
information in the nature of a quo warranto should not be exhibited against 
him, to show " by what authority he exercises the franchise of a freeman by 
" right of marriage, of the Coi-poration of the City of Dublin.'* The 
Court were of opinion, on the affidavits, that the Corporation had a right 
to create freemen by right of marriage, in contradistinction to honorary 
freemen. 



(a) 6 Law Recorder (second scries) 33 4 j S. C. Jcbb and Symes, 223. 
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1838 The Court therefore were bound to discharge the conditional order, which 

^*— 'v*^ did not raise any question as to what the rights, which flowed from an ad- 
DiSNET. ™^^<^^^ ^ freedom by reason of marriage, were ; the passage from Judge 
Burton*sjudgment shewing that the defendant had established a clear autho-. 
rity, in the words of the conditional order, " to exercise the franchise of a 
" freeman by right of marriage." At the same time, it may be very doubtful 
whether the conditional order could have been framed to raise the question . 
of whether the right to register a vote flowed from such franchise ; because, 
if it be clear that the claimaint is a freeman by right of birth, marriage, or 
servitude, and that this is not disputed, the Registering Barrister may, ac- 
cording to the language of the Court, be the proper tribunal to determine 
whether the privilege of registering a vote be annexed to such franchise. 
If a party be rightfrdly admitted to the freedom of the Corporation as a 
freeman by marriage, — as was the case of The Queen v. Cotcen, it is sub- 
mitted, a quo warranto will not lie. But if a party were wrongfully ad- 
mitted as a freeman by birth, marriage, or servitude, and without having 
any inchoate right, it .is conceived a qtio warranto would lie. 

If the right of the Corporation at large, to create freemen by birth, mar- 
riage, or servitude, as contradistinguished from honorary freemen, be dis- 
puted ; and that it is alleged, that the Corporation have usurped the pri- 
vilege of creating freemen by right of birth, marriage, or service ; in such 
a case, a quo warranto perhaps might be filed against the Corporation for 
such alleged usmpation. Rex v, the Mayor and Aldermen of Hert/ort, 
{a) ; and see Rex v. Breton, {b) ; or perhaps a criminal information : and 
an information in the nature of quo warranto would, it is conceived, also lie 
agauist the party who usurped a fiunchise which the Corporation had no 
authority to. create, Pa^e v. the King in Error, (c). If the right of the 
Corporation at large, to create freemen by bfrth, marriage, or servitude, as 
contrasted with honorary freemen, be admitted ; but it is alleged that A. B. 
or CD., although admitted as a freeman by right or reason of birth, mar- 
riage, or servitude, (as the case may be,) had or possessed no such inchoate 
right, and never was descended from a freeman or was not the husband of 
a freeman's daughter, or had never duly served an apprenticeship ; in such 
cases, it is conceived that a quo warranto would lie againt the individual, 
to show by what authority be exercised the franchise of a freeman by 
right of bfrth, marriage, or servitude, (as the case may be) ; and if it 
turned out on the aflldavits, that he was not entitled to his freedom in such 
jmrticular capacity, judgment of ouster should be pronounced against him, 
for exercising the franchise of a freeman by right of birth, maiTiage, orser* 

(a) 1 Lord Raym. 426 ; 1 Salkeld, 374. . (A) 4 Barr. ^^1, 
(c) 8 JUcl^, P, C. 445, 
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vitude, (as the case might he), and for this reason; — ^thatif the franchise of 1838 
a freeman by birth, marriage, or servitude, have privileges annexed to it, such ^^— v—^ 
as a right to register a vote, which do not belong to an honorary freeman y. " ^f 
created since the 30th March, 1831, it is an usurpation to exercise the 
franchise of a freeman by right of birth, marriage, or servitude, by a person 
who never possessed the inchoate right, to warrant his being admitted to 
mdi franchise. It is submitted that it would be no answer to a quo war- 
ranto, to say ; although I have no right or title to the franchise of a free- 
man by birth, marriage, or servitude, yet I am an honorary freeman. The 
reply to that would be, that you cannot, under colour of one franchise, ex- 
ercise and claim a totally different fi-auchise, to which additional privileges 
are annexed ; and judgment of (mster ought to go against him, to remove 
him from the franchise of a freeman by right of birth, marriage, or service 
(as the case might be). 

In the case of The King v. Wakdin, (a) it was held that a qm warranto 
would lie against a party, for exercising the office of member of a company 
of tailors ; because, he might, as such member, claim at any time to be 
admitted a freeman of the city of Litchfield ; so here, if a person, by reason 
of being admitted as a freeman by birth, man'iage, or servitude, has a right 
to claim, as such freeman, the important privilege of registering a vote, by 
virtue of the 9th section of the Refofm Act, a qu4) warranto would lie 
against him, for exercising the fi*anchise of a freeman by birth, marriage, 
or servitude, from which such privilege flowed. And if it appeared that, by 
fraud or mistake, a party who had no pretence to an inchoate right by birth, 
marriage, or servitude, was admitted as if he had such inchoate right, it is 
submitted, that judgment of oiister from the franchise of a freeman by 
right or reason of birth, marriage, or servitude (as the case might be), 
could be pronounced. For, since the Reform Act, the fi-anchise of a fi*ee- 
man by birth, maniage, or service, and the franchise of an honorary free- 
man, are different: and they would not in any way interfere with the 
party's being afterwards admitted to his honorary freedom. 

If this be so, the question of the right of the Corporation to create free- 
men by reason of birth, maixiage, or servitude, should not be raised before 
the Registry tribunal ; the proper remedy, in such case, being, as it is sub- 
mitted, either by a proceeding against the Corporation at large, or against 
a single Corporator; and should not be raised before the Registering Bai*- 
ristcr. But if the right of the Coi-poration at largo, to create freemen by 
birth, maniage, or service, as contrasted with honorary freemen, be ad- 
mitted ; and that the matter complained of is, that ^person having no in- 
choate right by reason of birth, marriage, or senice, has b?en admitted 

(a) 1 ^^rx), and A4ol OQ, 
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1838. to the franchise of a freeman by birth, mamage, or service, from which the 
"^'^^ important privilege flows of registering a vote ; that in such case, fua «rar- 
DiSNEY. ^^^^ ii^ against the individual usurping that franchise ; and that the autho* 
rities referred to in an early part of the argument establish, that it is otUyhy 
quo warranto, and not by any collateral or incidental proceeding, that the 
franchise is to be disputed ; and that the ninth section of the Reform Act, 
so for from being at variance from, is in exact accordaDce with, thb legal 
principle ; and that it would be monstrous to hold, without express oeeicive 
words in the Act, that a tribunal, which, from its want oi power to ccmipri 
the attendance of witnesses, and production of documents, b totally incom- 
petent to decide satisfactorily, should have the necessity imposed on it, of 
determining on the existence or non-existence of that franchise from which 
the privilege claimed flows. 

It may further be observed, that the said 9th section provides and enacts, 
that all freemen admitted by reason of birth, marriage, or service, as therein 
mentioned, should after registrati(m, and while resid^t, have and enjoy such 
right of voting as fully and in like manner as if that act had not been 
passed. An important ccmsideration therefore arises as to what may have 
be^i the rt^ht of voting enjoyed by such freemen before the Reform Act 
It was regulated solely by the 4. Geo. 4. c. 66. And hare it may be pro- 
per to premise, that freemen had never been registered as electors o( a Mem- 
ber of Parliament, untQ after the passing of the Refonn Act. It was only 
required that proof should be given of their freedom, at the poU, when they 
came up to vote. 

The 4. Geo. 4. a 55, is entitled " An Act to consolidate and amend the 
" several acts now in force, so far as the same relate to the electi<Hi and return 
*' of Members to serve in Parliament, for Counties of Cities, and Counties 
'* of Towns, in Ireland." - 

In the dOth, 45th, and 46th secticms of that act, are enumerated all the 
instruments of evidence, by means of which the r^ht of voting of every 
freeman is to be determined. No provision is made for compellmg produc- 
tion of the charters of the Corporation, or getting evidence as to the cus- 
toms by which its powers of admitting freemen are regulated. 

By the 32nd section it is enacted, '' That no person shall be admitted to 
*' vote as a freeman, at any election of a Member to serve in Parliament, 
" whose freedom shall not have come to him by service, birthright, or mar- 
" riage, unless he shall have been elected or admitted to his freedom, or 
" his freedom shall have been granted to him, six calendar months at the 
" least, before the teste of the writ for holding such election." This section 
was evidently levelled against the evil of making occasional freemen, who, 
^the Legislature assumes, were always of the class called honorary freemen j 
and although all freemen were entitled to vote at elections, yet a restriction 
existing as to honpraiy freemen, (viz., that they should be six months free,) 
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idiieh did sot eodst as to those who w^re free by reason of births marriage^ 1838 
or serviee^ the mqiuiy into the nature of the freedom was most material ^'^ t — ^ 
imder this statute^ as it would, in many cases, hare determined the right Thl^jj^ 
of the individual to Vole* 

The Act then proceeds, m the GStod secticm, to detail the process of poll* 
ing a freeman. 

Hie Act then direda that, in case of oljectioa to a vote, the dq>iity shall 
make a meoMKandum shewing for ^i^iom the vote has been given, and shall 
forward the objection to the Returning officer, or his Assessor, who shall 
decide whether the vote i& to be allowed or rejected. 

The 6fMk Section then enacts, " that if at any eleeticm foar a member (x 
^ members fer any County of a City or County of a town in Ireland, it 
" shall a{^>eacr to the retummg officer or officers, that any person tend^^mg 
^ his vote Gt offering to p<^ at such election, has personated any freeman 
^ lor the purpose of polling at such election, or that such person is not a 
" freeman, or (unless the freedom of such person shall have come to him 
** by service, birthright, or marriage,) that he has not be^ admitted to his 
" freedom, or that his freedom has not been granted to him six months at 
** the least before the teste of the writ for holding such election, then in any 
'^ or eiUier of such cases, such returning officer or officers shall rgect the 
'^ vote of the perscMi so tendering such vote, or ofiering to poll at such 
" election." 

The above sections of the 4 Geo. 4. c. 66, comprise the whole code of 
law, regulating the rt^kU cf vo^ng of freemen, prior to the passing of the 
Reform Act : and from even a cursory view of them, it must be seen, that 
the returning officer could make no inquiry at the poll, into the validity of 
the party's admissi<Mi in any particular capacity, cnr into the existence or 
non-existence of the claim on which his admission purported to be grounded. 
With all that, he had nothing to do. He had no mode of acertaining the 
fricts beyond the mere statement on the face of the entry ; and even though 
the fiicts had been frilly and accurately detailed in evidence, still, a know- 
ledge of the charters, usages, and customs of the Corporation, would have 
formed essential ingredients to his deciding upon the law which resulted 
frt/m those &cts. The dmty of the returning officer was merely to satisfy 
himsetf, by inspection of the Corporation books and entries therein, that 
the party had been de facto admitted as a freeman in a certain d^ndty ; or 
if he claimed to vote as an honoraiy freeman, that the entry bore date six 
calendar months before the teste of the writ. It was not poesiUe for him 
to institute effectual inquiries into any alleged ustupations of the franchise. 
Ending the admission of the voter duly entered in the Corporation books, 
he permitted him to poll, leaving it to the Court of Queen's Bench, {'* the ^ 
only tribunal finr the direct trial of Coiporate rights," 3 Dwgl. EL Ca. 70.) 
to^determine whether he was rightiy or wrongly admitted. 
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1838. It is submitted, that a similar course ought to be pursued by the Regis- 

^^^^^ tei-ing Barrister. He has only to satisfy hhnself that the claimant has been 
Disney. ^^ /^^ " admitted to his freedom" by the Corporation, " by reason of 
birth, marriage, or service," and that he is resident within seven statute miles 
of the place of election. This is all that is required of him by the 9th 
Section; and there is no other section of the Act, which enables or authorizes 
him to do more. He cannot summon before him, neither can the claimant 
by any i>rocess compel the attendance of, the officers of the Corporation at 
large, or of any of its minor guilds ; in whose absence no such inquiry could 
be prosecuted, with justice to the claimant. When seeking his freedom, 
he may ])erhaps have known or declared nothing further than the pedigree 
of himself or his wife, or the name of the person to whom he served his ap- 
prenticeship : all else after due ascertainment of these facts, the Corporate 
officers have taken upon themselves to decide and arrange, without further 
reference to the claimant, until he is called upon to attend and be sworn. 
Whether the corporation at large, or the minor guild, may have been right 
or ^Tong in their proceedings, is a question which could never be decided 
without reference to the Charters and Corporation books, and without tho 
evidence of the officers of the Corporation or Guild, none of which are 
within the claimant's power to produce or even to examine. It would there- 
fore be as mijust as, it is submitted, it is contrary both to the letter and 
the spirit of the Reform Act, to make the claimant's right to register as a 
freeman by reason of birth, marriage, or servitude, to depend upon the re- 
sult of inquiries into the validity , rather than the fact of his admission in 
such capacity ; inquiries which, confessedly, the tribunal is incompetent to 
conduct satisfactorily. 

But there is another consideration, viz. whether the Counsel for the 
Respondents are well founded in then: allegation that Coulter $ Case, (a) 
is an authority at variance with the principles contended for in the previous 
argument ; and whether it was competent for the Respondent to enter into 
the investigation before the Registering Barrister, touching the validity of 
the claimant's admission to the Corporation, as a freeman by birth. 

Before adverting more particularly to Cotdter^e Case, who claimed to 
regbter as a freeman of the borough of Dundalk, by birth, as a son of a 
freeman, it will be proper to call attention to a decision of the House of 
Lords in this Country, as to the right of admission to the freedom of that 
Borough, solemnly decided on quo warranto. The case is Pa^e in Error, 
V. The King, (6). In that case, an information in the nature of a quo 
warranto was filed against Page and others, for having taken upon them- 
selves to exercise and use the privileges, rights, and franchises of freemeij 

(a) Ale Reg. Cw. 7, (fc) 8 Bidgw. Pwl. Ca. 443, 



Digitized by 



Google 



MICHAELMAS TERM SECOND VICTORIA. 149 

of the Borough of Dundalk. The plea to the information set out certain 1838. 
letters patent of Charles the Second, incorporatmg the Borough of Dundalk, ^-Y^^"^^ 
and granting that the Bailiff, Burgesses, and Commonalty, should have disney. 
power and authority, from time to time, to elect and admit atoy person or 
})ersons of the commonalty of the said Borough, in the place or places of 
any member or members of the commonalty of the said Borough, who should 
from time to time be disfranchised, and in the place or places of any deceased 
person or persons, who shall be of the commonalty of the said Borough." 

The plea then stated an assembly held of the bailiff, burgesses, and 
commonalty, on the 9th of August, 1782, who then and there duly elected 
John Page and the other defendants below, who were duly and regularly 
admitted to be of the commonalty of the said Borough. The plea then 
set out the taking of the several oaths, &c., then required by law, but did 
not state that any vacancy had occurred by disfranchisement or death, as 
required by the Letters Patent set out in the Plea. 

The fourth issue joined was, that the defendants below were not duly or 
regularly admitted. A special verdict was found, setting out the letters 
patent and the several facts at length ; and, on the fourth issue, the Jury 
found that the defendants below were admitted to be of the commonalty ; 
but whether duly admitted or not, the Juroi-s are altogether ignorant, &c. 

Judgment having been given for the Crown in the King's Bench, a Writ 
of Error was brought to the Irish House of Lords, where the judgment of 
the King s Bench was affirmed. 

From this decision — a solemn decision, by the proper and legitimate 
course, namely, by qiu) warranto, it appears that there is not in the borough 
of Dundalk, any right by reason of hirth to be admitted as a freeman — that 
the number of freemen is limitted — ^and that it is necessary that a claimant 
seeking to establish that he is a freeman of the borough oi Dundalk, should, 
in making out his title, shew that he was admitted to fill a vacancy occasioned 
hy the deaih or disfranchisement of one of the limited number of freemen. 
This, of course, is to be established in the usual way, either by an entry m 
the Corporation books, or by a certificate of the Corporation. 

Now, what was Coidters Case ? Pie produced as a witness the To^^^l 
Clerk, who produced an entry in the Coi-poration book of Coulter's admis- 
sion as a freeman entitled by birth. 

The Judges were unanimous for the rejection of the vote. 

Now, in tlie first place, where the House of Lords had decided on a quo 
ftarranto against a person claiming to be a freeman of this veiy borough, 
that no freeman could be admitted imless on a xacancy in the limited num- 
ber created by deaXh or disfranchisement, and that the onus lay on the 
party claiming the franchise to show that he was admitted on such vacancy ^ 
created by death or disfi-anchisement, it may have been considered after such 
decision, that the entry produced was not prima facie evidence. But it ia 
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1838. also to be observed, that alAough the Town Clerk was cross-examinod, yet 
In re ^^ ^^^ only- for convenience that he was asked what were or were not the 
DISKBT. entries in the book produced. The book itself was the only l^al evidence 
of what was contained in it. And in Cotdter's Case, therefore, the very do- 
cument which he produced as jw^m/J/wfe evidence of his being entitled as a 
freeman by birth, showed that not another instance of an admission in re- 
spect of such an alleged right had ever existed in that borough, or at least' 
was to be found in the book on which the claimant relied as evidence of his 
right ; which book, as Counsel has been informed, contained the entries of 
admission for the last fifty years. 

If it shall ever be decided by the Court of Queen's Bench in this coimtiy, 
or the House of Lords, on a quo tearranto information, that the Corpora- 
tion of Dublin have no right to admit a freeman by right or by reason o^ 
birth, marriage, or service ; or if a book be produced by a freeman claimuig 
by birth, marriage, or service, as the evidence of his claim ; and if that very 
same document shew that no other person was ever admitted as a freeman 
of the Corporation of Dublin, by birth, marriage, or service (as the case 
might be,) it may then be contended, either that the proper tribunal, namely, 
the Court of Queen*s Bench, has decided the question, and that the judg- 
ment of (miter of the Court of competent Jurisdiction would be sufficient ; 
or that — ^the same document, which is evidence of the prima facie case, also 
h^ativing HbzX primd fade case, — ^the claimant should be rejected by the 
Barrister ; and that is Coulters Case, 

But the above observations, it is submitted, clearly show that it has no 
application to a case like the present, where the Court of competent juris- 
diction, namely, the Court of Queen's Bench, has decided, in The Qt^een v. 
Cotcen, that the Corporation of Dublin has a right to create freemen by 
right or reason of marriage as contrasted with honoraiy freemen : and where 
it is notorious that the Corporation of Dublin has a right to create freemen 
by birth or servitude, and which indeed appeared clearly in the case of The 
Queen v. Cotcen — ^a right which, if it be not notorious, it is somewhat sin- 
gular, has never been questioned by any legal proceeding by way of qtto 
warranto, of which Counsel is aware. In fact, tiiere is a statutable recog- 
nition of this right in the very old statute of the 15 Hen. 7, s, 3, by which 
it is provided, " that this act extend, nor in any manner wise be prejudicial 
or hurtfuU to any free man of the citio of Dttllin, Waterford, ne of the town 
of Drogheda, being free by birth, or prentishood, or marriage, and dwelling 
within the said cities and towne." 

On the above grounds, it is respectfully submitted that the claimant is 

entitied to register.* 

« 

* See the obBervations of Lord Annally, C* J» in Rex r. Green, WoUaceV Reports 
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ABOUHSKT AGAINST THB CLAIM. 18S8^ 

The certificate by the Officer of the Corporation, of the claiI^^]lt having ^"^^C^ 
beea admitted as a freeman, cm the gromid of birdi, mairiage, or senritnde, puirxr. 
is only primd facie evidence of his right to register as a voter* But the 
cbimant contends that the certificate is condusive on the Registering Bar- 
rister, and that nothing could be allowed to be said in oi^position to it. 
Such a proposition is contrary to justice, to the rights of individuals, to the 
principles of public policy, the true constructioa of the Reform Bill, and 
the cases decided on it. 

There is no obligation on corporations to investigate die grounds of 
claim; and persons may and are constantly admitted to their freedom with- 
out any such investigation or inquiiy. Every registered voter has an interest 
in the franchise : the 18th section of the Reform Act gives him the right to 
protect it by opposing &lse claims to register. Besides, as all admissions 
to freedom by a corpomtion take place behind the back of the party oppo« 
sing ^e claim to register, ought he, in justice, to be bound by acts done m 
his absence, or precluded from showing, if he can, that the alleged ground 
of admission in the certificate was fiEdse ? A corporation, in admitting to a 
freedom on a false ground, may either act corruptly or may have been im- 
posed on. Why should an existing right be bound by either the corrupt 
or mistaken act of the Corporation ? It would be contraiy to public 
policy to give such a power to corporations. The effect of a decision in 
favour of the Appellant would be, to give corporations the power of putting 
as many persons upon the registry as they pleased, by admitting them on 
the alleged but untrue ground of marriage, &c. Many corporations are 
under the influence of single individuals, whose interest might lead them to 
act improperly. 

The ninth section of the Reform Act expressly disqualifies honorary 
freemen, admitted since March, 1831 ; and a person is not the less an 
honorary freeman because he is admitted on the ground of birth, &c., he 
having in truth no claim to be so admitted. Why should the registered 
voter be precluded from showing that the claimant is in substance an honor- 
ary fireeman, and that the ground of his admission was a fiedse one ? Sup- 
pose the case of a claimant producing a certificate of admission to fireedom 
by servitude, which is a fact within his own knowledge ; and that he admit* 
ted before the Registering Barrister that he never served an apprenticeshqp 
to any one, and that the allegation in his certificate of his having done so 
was a falsehood, he would be clearly an honoraiy freeman, and not entitled 
to r^ter. 

Is the certificate, thus contrary to the admitted truth, to be taken as con* 
elusive on the Registering Barrister ? And yet, if the certificate is conclur 
mre, he must put him on the r^;istry, though he is satisfied that the party 
has no right. Jhere is nothing in the Reform Act to warrant such a con- 
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18S8. struction, but the Act is directly opposed to it. The 15th section enacts 
In r ^^^^ notico shall be given of the intention to register, stating the nature of 
DisNBT. ^® qualification as entitling him to be registered. There is no exception : 
freemen must, therefore, serve a notice as well as others. Cut Bono direct 
that notice is to be given by freemen, if no one be allowed to question their 
right to register P The 16 th section enacts that the claimant shall estab- 
lish his right pursuant to his notice ; and in case of a person claiming to 
register from property, he must not only produce his tiUe-deed, but also 
prove the value. The opponent may cleai-ly controvert the genuineness of 
the titie-deed or the value of the property. Did the legislature intend to 
give a peculiar boon to freemen ? And why should it be held that the 
claim of the freeman was to be incontrovertible, and the certificate of the 
corporation officer . so strong as to preclude even an inquii}^ ? The seven- 
teenth section enacts that the barrister shall investigate the claim and deter- 
mine on its validity ; and yet the appellant contends that, in the case of a 
freeman, there is to be no investigation, and that the barrister, even though 
convinced of its invalidity, must determine in his favour on the mere pro- 
duction of the certificate. 

The seventeenth section also enacts that the banister shall examine and 
in^ire as well by the oath of the claimant, as by any other evidence offered 
in support of, or in opposition to such claim ; and yet the appellant's case 
is, that endence, either by the oath of the claimant or otherwise, is not 
even to be admitted in the case of a freeman. 

The seventeenth section likewise directs the barrister to inquire into the 
truth of the particulars required to be stated in the oath to be taken by the 
claimant ; and in schedule No. 9, the oath of a freeman is set out, in which 
he has to swear that he has a right to vote at elections of the city, &c. and 
yet it is said by the appellant that the barrister is not to inquire into the 
truth of such right. 

The decisions on the Reform Bill are strongly against the appellant In 
the case of the Queen v. Cotcen, Burton and Crampton, Justices, ex- 
press their opmion that the Registry Court may inquire into the truth of 
the ground of admission alleged in the certificate. Coulter's case was 
a decision by the twelve Judges that the certificate was not conclusive, and 
that the party opposing had a right to go behind the certificate, and show 
that the Corporation had no power to admit persons to their fireedom on 
the ground of birth, marriage, or servitude. If the certificate may be ques- 
tioned on one ground, why not upon another equally affecting the validity 
of the claim ? It is said that a proceeding by quo warranto is the proper way 
to try this question. The Court decided in the case of The Queen v. Coteen, 
that such was not the proper course. It is also said, that a committee of the 
House of Commons can afibrd redress, and that such is the proper tribu- 
nal. But it is doubted whether committees of the House of Conunoos 



Digitized by 



Google 



MICHAELMAS TERM, SECOND VICTORIA. ,153 

have a power to open the registry, and they have frequently refused to do 1838. 
so. But even if the right to do so was clear, is the petition to the House j 
of Commons such a remedy as to induce the Court to pronounce it to he Disnet. 
the only one, and would not the Court require express words in the sta- 
tute to induce them to do so ? 

As hetween the Corporation and the claimant, we admit the certificate is 
conclusive. As hetween the claimant and the registered voter who opposes 
him, we do not think it necessary to dispute that the certificate is primd 
fade evidence ; hut we respectfully contend that it is not conclusive, and 
that it is competent for the opponent to show, if he can, hy the admissions 
of the claimant or hy other evidence, that the claimant is nothing more than 
an honorary freeman. The contrary doctrine would enahle every corpom- 
tion in Ireland to swamp the constituency of property ; and by merely giv- 
ing certificates containing false allegations, enable them to fill the registry 
books with the names of persons, who being nothing more than honorary 
freemen^ are expressly, by the 9th Section of the Reform Act, declared not 
to be entitled to vote. In the cases of Carolin and Hyde, decided by the 
late Chief Baron, the question raised on the present appeal did not 
occur, and those cases are no authority in favour of the appellant. 

Saturday^ 9th February^ 1839. 

TTie CniEr Justice having reserved the question for the consideration 
of the twelve Judges, on this day announced, that their Lordships were 
unanimously of opinion, that the Registering Barrister had decided cor- 
rectly ; that the production of the certificate was not conclusive ; that the 
Registering Barrister was warranted in questioning the claimant; and that 
the latter having declined to answer any questions touching the validity of 
his admission, the Barrister was fully justified in refusing to admit him on 
the books of the Registry. 

Rejection affirmed. 
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COMMON PLEAS. 

HILARY TEEM, 1839- 

Tfittnday, f^Ath Janucny. 

PRACTICE— SETTING ASIDE REGULAR JUDGMENT— 

REPLEVIN. 

Rtan in Replenti v. Fbaitcis attd ottos. 

The CourtwiU Mr. James H. Blakb, Q.C., applied on behalf of the defendant, to set 

Tegular judg- ^^^ ^ judgment marked in this cause on the 29th of November last. 

xnent, where a j^ consequence of the ilhiess of her attorney on the 21st, she applied for 

tality has been four days further time to plead ; and during that period, Mr. M'Namara her 

SleadT*^^* attorney, died on the 16th of January. She appointed another attorney and 

time ; and al- filed pleas in bar, thinking that the judgment had not he&a. marked. She 

lime^for plead- ^^ ^^^ kaow of it, till she was served with the writ of inquiry for the 27th 

5ng had been instant. Never received any notice till then. She swears positively as to 

larged. ~ that, and says as to the merits, that she Aas a legal andjfttt defence on the 

merits, <u $Aeie advUed and beliems — meaning that she has a just de&ace^ 

and as she is advised and believes, a legal case on the merits. 

Mr. H. Marily, for plaintiC — The simple question here to be decided by 

; ^ Court is, whether they will now set aside this judgment, ^H^ch is ragnkr 

in eveiy respect. There was ample time to have pleaded^ finr the rule for 

judgment was not entered for some days afi;er we were entitled to it. 

The avowries were filed on the 8th of June. They let the whole of tl^ 

vacation pass, and not till sixteen day^ after our judgment was marked do 

they file their pleas in bar ; two pleas norUenuit and riene in anrear. The 

affidavit of merits is quite insufficient-— it satisfies no one of the rulos that 

have been laid down with regard to such affidavits. 

Chief Justice Dohertt. — ^We cannot in this case apply tha strict 
rules with regard to the affidavits ; there is a fatality occurring of her attor- 
ney dying ; and although the affidavit of merits is defective, still we think 
that the jud^ent ought to be set aside. 

Mr. J. H. Blake. — ^We will go to trial at the sittings after this tenn. 
Mr. Martly. — They affixed no terms by their notice, and we arethere&re 
entitled to the costs. 

Per C^mJU.— Let the judgment be set aside on paying 
the costs of mucking the judgment^ a:9d 
of this notion, 
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QUEEN^S BENCH. 

DEMURRER— EFFECT OF PLEADING OVER— ACTION ON 
REPLEVIN BOND, 

looE V. O Hara.* 



Demurrer. This was an action in debt, brought by the plaintiflF, as 
assignee of the sheriff of Kildare, upon a replevin bond. 

The declaration stated, that, on a day mentioned, certain goods and 
chattels were in the possession of the plaintiff, and being so in his pos- 
session, one Somers sued out of Chancery certain writs of replevin, di- 
rected to the sheriff, and that thereupon the sheriff, according to the form 
of the statute, &c., took from Somers, the defendant, and another, their 
joint and several bond, conditioned for the said Somers appearing in the 
Court of Common Pleas, in the then next term, and prosecuting his ac- 
tion in replevin with effect, and without delay , against the plaintiff for 
taking of the goods, aud for a return thereof, if return thereof should be 
adjudged. That thereupon the sheriff replevied the goods. That the 
said Somers, in the then next term, appeared and declared against the 
plaintiff in this action, who pleaded non cepit That the said Somers af« 
terwards entered & nolle prosequi, u^on which judgment was entered for 
the plaintiff in this present action, being the defendant in the replevin 
suit. There was then an allegation, that Somers did not prosecute his 
suit with effecL whereby the bond became forfeited, and that the sheriff 
afterwards duly assigned the said bond to the plaintiff, according to the 
form of the statute, kc, whereby an action accrued. To this declara- 
tion the defendant pleaded, 1st, Ao/i est /actum. 2d]y, That the sheriff 
did not assign modo et fornuL ddly. That Somers did prosecute his 
said replevin suit in the declaration and bond mentioned, without delay, 
and that final judgment was had thereon as soon as same could have been 
obtained, according to the course or practice of proceeding in the 
Court of Common Flead : and 4th]y, That the said Somers did pro- 
secute his action of replevin against plaintiff without delay. To the 
two last pleas plaintiff demurred generally, and setting out, as special 
cause, that those pleas did not state Somers to have prosecuted his suit 
with effecL 

Joinder in demurrer. 



Where, upon 
an action by 
the assignee of 
a bond, exe- 
cuted in pur- 
suance of a 
writ of reple • 
vin issuing out 
of Chancery, 
the declaration 
suted that the 
condition of 
the bond was 
to prosecute 
the suit " with 
effect and with- 
out delay,'* 
and the de- 
fendant plead- 
ed that he did 
prosecute the 
suit ** without 
delay ;" upon 
demurrer to 
the defendant's 
pleas, it was 
admitted that 
they were bad, 
but it was ob- 
jected that the 
declaration was 
alHO bad on ge • 
neral de- 
murrer, for not 
stating that the 
bond was exe- 
cuted upon a 
distress for 
rent ; Hdff, 
that the defect 
in the declara- 
tion was cured 
by the implied 
atimissions in 
the defendant's 
pleas of the 
plaintiff's right 
to sue. 



* This case t^as argUid in Michaelmas Term. 
X 
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Mr. Biandy with whom was Mr. Mardey, Q.C., for the plaintiff, con- 
tended that the pleas were bad, as not. answering the conditions of the 
bond declared on, which, being to prosecute the replevin suit, and make 
return, were separate and distinct conditions. Morgan v. GriffU/i (a). 
That the breach of any one was sufficient. Vaughan v. Morris (b) ; 
Dias 7. Trueman (c) ; Gwillun v. Holbrook (d) ; and that the legal 
meaning of prosecuting with effect was prosecuting with success. Turner 
V. Turner (e) ; Perreau v. Bevan (/J. 

Mr. West, Q. C-, and Mr. Monahan, for the defendant, admitted that 
the pleas were bad, but fell back upon the declaration, which, they con- 
tended, was bad on general demurrer, it not appearing on the face of 
that pleading, that the sheriff was authorised to take the bond declared 
on, or to make an assignment of it, which could only be under 36 G. S, 
c. 38, corresponding with the English statute, 11 G^. 2, c 19, or 8 G'. 1, c. 
6, ss. 5 & 4. The 36 G. 3, c 38, was expressly confined to distresses for 
rent, and not to any other species of replevin ; so that the omission in 
the declaration, in this case, of an averment of a distress for rent, is fatal, 
unless it could be brought within the 8 G. 1, which, although applying 
to all replevins, yet only enabled seneschals and officers of inferior courts 
entitled to grant r^evins, to take a bond from sureties for prosecuting 
the suit, and to make returns (the words, with effect^ and without dday^ 
being peculiar to the 36 G. 3,) and to assign the same, and did not ex^ 
tend to replevins in pursuance of a writ from Chancery. This question, 
whether such a bond as the one declared on is assignable, under the 8 
Cr. 1, c 6, though touched on in Caithness v. Murphy (^), was not de* 
cided by this court. 

Mr. Martley replied, and contended that the judgment should be for the 
plaintiff: first, on the ground that the defendant, from having pleaded 
over, and, from the manner of so pleading, had cured any defect there 
might have been in the declaration, and to raise the question sought on the 
other side, the defendant should have demurred specially ; bnt that, as 
the record now stood, the coort should presume that there was a distress 
for rent, as there was no averment in the declaration that there was no 
such distress ; and further, that there was nothing inconsistent with 
there having been such distres. The declaration stated the taking of a 
bond, according to the form of the statute, and the plea is not that there 
was no distress, but impliedly admits it^ as it is in effect, a plea of perform- 



(a) 7 Mod. 380. 
(c) 5 T. R. 195. 
(ej 2 B. & Biog. 107. 



{9) 1 



(i) Cat, Temp. Hard. 137. 
(</) 1 B. & Pul. 410. 

CfJ 5 B.& C. 281 5 S. C. 8 D.& R. 72. 
Sm« & B. /. 
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anee. — [Burton, J. Suppose an action brought on a common bond, 1838. 

by a person claiming as assignee, and that the defendant pleaded per- 

fbrmanceb wonld that entitle the plaintiflF to judgment ? J — In the case 

pnt by the court, no state of facts would give the plainti£F a right to sue 

here. There is, by implication, a good bond and assignment, referring 

to a statute authorising such, and the court, where a party pleads over, 

win make such intendment as will support the pleading. Vivian v. 

Shipping (a) \ Gieuseoek v, Morgan (b); Fletcher v. Pogson (c).^ 

[Cramptok, J. There is another case, Cox ▼. Nash (d), as to the 

efiect of pleading over. There, pleas, which would have been bad, if 

demurred to, were held to have been cured by the replication.] — Se* 

eondly, even supposing that it cannot be presumed that there has been 

a distress for rent, so as to bring the case within the 36 G. 3, yet it is 

one cleariy within the 8 G. 1, c 6, which has been held by this court, in 

Harding y.l^hane(e\ to be a remedial act, and, as such, should receive 

a liberal construction. That case decides, that in cases of replevin by 

plaint, sherifis are within the 8 Cr. 1, c 6, although not expressly 

named ; and the ease of Caithness v. Murphy (f) decides that the words 

sheriA and other officers having authority to grant replevins extends 

to the case of a sheri£F replevying goods, under a writ of replevin out of 

Chancery. As to the bond containing the wor^ ** with effect and 

widiout delay,** being more than that act requires, it has been held, the 

Aeriif taking a bond for more than required by the statute will not 

vitiate Ae bond. Caitkness v. Murphg; Short v. Hubbard {g). 

Tuesday, January, 29th. 

Burton, J., this day delivered the judgment of the court. — This is 
an action by the assignee of a replevin bond, by virtue of a writ issuing 
out of the Court of Chancery, and the defendant is one of the sureties to 
that bond. The defendant pleaded four pleas; 1st, a plea of tton est 
factum : 2d, that the plaintiff was not assignee, and these pleas con- 
dnded to the country, and issue was joined thereon ; but no question has 
arisen upon them in the present argument. To the other two pleas 
demurrers have been taken, and it is admitted that they are demurrable, 
but, then, the defendant insists that the declaration is bad upon general 
demurrer, and it, is upon this the entire question depends. The plain- 
tiff sues as assignee of the sheriff, under a statute in force in Ireland, 
and which vests bonds in the assignee ; and the mis- pleading, alleged 

(a) Cro. Car. 184. (b) Cro. Car. 184. 

(e) 3 B. & C. 192. (</) 2 Moo. & S. 434. 

(e) 2 Fox & S. 160. (/) 1 Sm. & B. 1. 

(y) 2 Bing. 349. 
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ag an objection to the plaintiff's sncceeding in the action, is, that it is nol 
alleged that the distress was a distress for rent. In order to sustain 
such an objection now, it must be one which would be a good ground 
of general demurrer to the declaration ; and the objection in the present 
case is this, that the bond executed was upon a replevin, under the 36 
G. 3, c 38, which directs bonds to be taken upon distresses for rent, 
and vests the legal right in them in the assignee ; and that, therefore^ 
the assignment of it could be valid only if taken for a distress for rent, 
and the plaintiff was bound to make such an averment in his dedaratioa, 
which he has omitted to do in the present case. One answer to this 
has been, that this is not a ground of general demurrer, and only a 
ground of special demurrer, being merely matter of form. It is not 
necessary to decide this point, but it appears to us to be matter of sub- 
stance, and that if this declaration had been demurred to, it might be 
demurred to generally. It has been urged, that this is a good dedara^ 
tion under the % G, 1, c. 6, which directs and authorises taking replevin 
bonds in all cases ; the question came before us, in the case of Caiik' 
ness V. Murphy^ whether that act extended to Chancery replevins, or 
only to those issuing out of inferior courts, and the court did not then 
give any opinion upon that question, nor is it necessary to decide it 
now. It appears |p me, to be a declaration upon a replevin bond, as 
clearly under 36 G, 3, c. 38, as if it stated it was so, but neither upon 
this is it necessary to g^ve an opinion, as it does not interfere with the 
principle npon^ which we decide this case, which is, that although thu 
might be ground for'general demurrer, it may have been cured by plead- 
ing over. The Sd and 4th pleas cured the defect, by an implied admis- 
sion, that the plaintiff was the assignee of the sheriff. The condition of 
the bond was, to prosecute the suit '< with effect, and without delay ;*' 
the plea stated, that he did prosecute, &c., << without delay," and was 
therefore bad ; but there is a direct authority to shew, that when a plea 
of that kind is put in, to a declaration which states^ that plaintiff is 
assignee according to the statute, &c., and the defendant does not deny 
that, but insists upon something as an answer to the declaration, and 
states performance, he admits the party's right to sue, and cannot after- 
wards take advantage of the omission of an averment like that in the 
present case. The case ofBeale v. Simpson (a) is quite in point with 
the present. The present case is rather stronger, as in the former the 
plea was to a collateral matter. 

Judgment for the plaintiff. 



(a) 1 Lutw. 0.32. 
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Friday f January 2&th. 

PRACTICE— AMENDMENT OF DECLARATION- 
ATTORNEY'S NAME. 



Lindsay v. Vauohan. 

Mr. Nelson moved to amend a declaration, without orejadioe to the 
rules to plead. The declaration was filed three days ago, no copy had 
been taken oat, and notice of this motion had been served apon the de- 
fendant's attorney. The amendment sought was to attach the attorney's 
name to the declaration, which has been omitted by mistake. In Jame- 
son ▼. Dunkin (a), the counsel's name was omitted, and an amendment 
was allowed on the same terms. 



The court 
will allow a 
declaration to 
be amended, 
by attaching 
the attorney's 
name to it, 
without preju- 
dice to the 
rules to plead. 



Perrin, J. — The authority is with you ; you may therefore amend. 

Motion granted (&). 



(a) Batty, 474. 



(b) See next c 



Friday i January 25M. 

PRACTICE— AMENDMENT OF DECLARATION- 
COUNSEL'S NAME. 

Kebne V, Graham. 

In this case there was a notice of motion, on behalf of the defendant, 
for an order to take the declaration off the file, there being no counsel's 
name signed to it ; and a notice, on behalf of the plaintiff, for leave to 
amend, the omission having occurred by a mistake of the clerk. The 
declaration was filed on the 22d of January, and the defendant's notice 
served on the 23d. 

Mr. Jay^ for the defendant, submitted that this declaration was a nuU 
lity, and should be taken off the file. If it was a plea, the plaintiff 
might allow the time for pleading to pass, and mark judgment as for 
want of a plea. The plaintiff has entered the rules to plead to a decla- 
ration which is a nullity, which is clearly irregular. 

* 

Mr. Nelson contended that the defendant had suffered no expense or 

inconvenience. The declaration contained a count upon a bill of ex- 



The court 
will allow a 
declaration to 
be amended, 
by putting the 
ftignature of 
counsel to it, 
where it has 
been omitted 
by mistake, 
without costs, 
and without 
prejudice to 
tlie rules to 
plead, altho' ft 
motion is 
made to take It 
off the file fc 
irregularity. 
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change, and the money counts, and there eoidd be no doabt about the 
plea. The case of James'm v. Dunkin (a) was directly in point. 

Perrin, J. — Were yon, Mr. «7by, at any costs before you senred 
your notice of motion ? 

Mr. Jay was not aware that any costs had been incurred at that time. 
The case ofJeoftetan r, Dunkin was not argued. 

Per Curiam. — Let the plaintiff be at liberty to amend, without oostsy 
and without prejudice to the rules to plead. 

Leare given to amend. 

(a) BattT, 4T4 



The court 
will de«m the 
aenriceof an 
cjectmeot for 
Don peyment 
of rent, in 
Dublin, good 
senrice, the 
same having 
been posted on 
the premiseflb 
where all the 
parties to be 
served cannot 
be discovered* 
and every per- 
son interested* 
who could be 
be discovered, 
wasserved^and 
also a receiver 
appointed at 
the instance of 
a mortgagee of 
the lease 
sought to be 
evicted, but 
the residence 
of the parties 
in Dublin must 
in the affidavit. 



Saturday f January 26th. 

PRACTICE— SUBSTITUTION OP SERVICE— EJECTMENT 
FOR NON-PAYMENT OF RENT. 

Lessee of Barclay and Gumlbt v. the Casual Ejector. 

Mr. Callaohan applied, on a former day, that the service of the sum- 
mons in ejectment in this case should be deemed good service. The 
ejectment was brought for non-payment of rent. The lessor of the 
plaintiff was the mortgagee of the tenant's lessor, and a receiver had 
been appointed by the Court of Chancery, at the instance of a mortgagee 
of the lease sought to be evicted. The affidavit of the process-server 
stated, " that the premises for which the ejectment was brought were 
'' situate on GeorgeVquay, in the city of Dublin, and were in a ruinous 
** and dilapidated condition, and that they had been presented as a nui- 
" sance by the City Grand Jury ; that he had served the receiver, 
<* and several of the tenants who claim an interest in the premises, per- 
" sonally ; that he served the tenant against whom the application was 
'< made, by posting the ejectment on the premises, but that he could not 
'* discover the residences of these parties, although be made every exer-. 
" tion in his power to discover them, and that they have no beneficial 
<< interest in the premises." 

Crampton, J.— -The affidavit is insufficient, in not stating, particularly, 
be negatived, and the exertions made lo discoTer them particuUrly stat ed 
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what exeitioos the process-serrer had made ; and also> in not negativing 
the fact that parties were resident in the city of Dohlin. 

Mr. Cfdlaghan renewed his application this day, npon an amended 
affidavit, in which the process-server stated, << that before the posting 
^* of the ejectments in this case, he went to John Danne, of Wicklow- 
^ street, in the city of Dablin, who is one of the tenants of the premises, 
^ and the husband of one of the daughters of the lessee in the lease 
'* sought to be evicted, and having served said Dunne, inquired of him 
** the residences of the respective tenants ; that Donne informed him of 
*^ the residences of the other parties, but stated that he could not inform 
'< him where the parties in question resided, although he had been pre- 
** vioosly well acquainted with them ; and that he, Dunne, did not think 
'< they were resident in Dublin, or in Ireland, as he must have known 
^ it, if such were the fact." In the case of Lessee of Hime v. the Casual 
Ejetior (a), this court granted a similar application. 



1839. 




Per Curiam, — Let the service already had be deemed good service, 
upon posting this order on the premises, and serving the receiver with 
the same. Motion granted. 

(l) Q Law Bee. N. S. 209. 



Wednesday^ January SOth. 

PRACTICE— EJECTMENT ON THE TITLE— CHANGING 
THE VENUE. 

Lessee of Jackson v. Lodob. 



This was a motion to change the venue from the Queen's county, to 
the county of Kilkenny. It appeared from the affidavits on behalf of the 
lessor of the plaintiff, that this was an action of ejectment upon the 
title, as of Easter Term, 1837, for the lands of Graigavoice, late in the 
possession of Elizabeth Lodge, situate in the barony of Upper Ossory, 
in the Queen's county ; that the said Elizabeth was seized, in her own 
right, as of her paternal estate of these lands, by virtue of a lease of 
lives renewable for ever ; that in 1802, she married F. R. Jackson, who 
died in 1816, leaving her surviving, and leaving issue of said mar- 
riage; that in 1810 a fine was levied, and a deed executed of the same 

the grounds of prejudice preTailing in his favor amongst the jurors of 
which the lands are situated. 



The court 
will not change 
the Tenue in 
an action of 
ejectment on 
the title, where 
there have 
been two ver- 
dicts for the 
defendant 
in a previous 
^ectment 
about the same 
lands in which 
he was the 
lessor of the 
plaintiff, upon 
the county in 
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date, whereby the fine was to enure to the me of the hasbaod, for life 
and in case said Elizabeth survived him, then to her use for life, and 
then to the ase of the said F. R. Jackson, his heirs and assigns for ever ; 
that in 1816, said Elizabeth married one Oliver Lodge, and died in 
1831, leaving him surviving, but without any issue of said marriage; 
that the lessor of the plaintiff is the nephew and heirat-law of said 
F.R. Jackson, and as such, if the deed of 1810 were executed, claims to 
be entitled to these lands, and if said deed was not executed, the defend- 
ant claims to be entitled to them, as the heir-at law of Elizabeth Lodge ; 
that as of Easter Term, 1836, an ejectment was brought on the demise 
of the present defendant, and in which ejectment the present lessor was 
a defendant, and a verdict obtained by the plaintiff ; that a new trial 
was afterwards granted, but by consent the issue has narrowed to this, 
whether the deed of 1810, declaring the uses of the fine, was duly exe- 
cuted by the said Elizabeth or not ? That there existed among the jurors 
of the Queen*s county a very strong prejudice, in favor of the defendant, 
partly caused by the former verdicts, and partly because the present les- 
sor was an utter stranger in the county, and the defendant being an 
influential person in it, and having a large connexion there ; that at the 
Spring Assizes of 1837, a special jury found a verdict against the deed 
of 1810, notwithstanding a great body of secondary evidence was pro- 
duced to prove its genuineness ; that afterwards the Court of Exchequer 
refused a motion for a new trial ; that, besides the prejudice which exists 
against the present lessor in the Queen's county, and which renders it 
almost impossible to have a fair trial therein, such prejudice has been 
increased by reason of the two verdict? already had, and that the greater 
number if not all the witnesses, reside near and about the county of 
Kilkenny. 

The affidavit of the defendant merely stated the evidence which was 
produced on the trial, to throw suspicion upon the deed of 1810, and 
denied that the deed was executed by Elizabeth, that he tampered with 
the jurors, or that he knew more than two or three of them, and also, 
the existence of a prejudice in his favor amongst the jurors of the 
county. 



Mr. Radcliffey with whom was Mr. Moore^ Q.C., for the lessor of the 
plaintiff, relied upon the statements in the affidavits in support of the mo* 
tion. If there be reasonable cause to suspect that justice will not be im- 
partially administered in the county in which the venue is kid, the court 
will award a venire to an adjoining county, Rex v. Hunt (a). In a case 
similar to the present, the venue was changed upon the grounds of 
the existence of political feeling amongst the jurors, which created a 

(fl) 3 B. & Aid. 444, S. C. ; 2 Chitty 130. 
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prejadlce in their minds against tlie lessor of the plaintiff^ Dowdall v. 
Dowdall (a). 

Messrs. Martlei/9 Q. C, and R. Walker, contra. — The saggestion in 
Hunt's case was, that a fair trial could not be had, and the venire was 
not upon a mere suspicion, that impartial justice would not be done. 
In Dowdall r. Dowdall there had been three trials, and no verdict : and 
this arose from political feeling. In the present case there have been 
two trials and both the same way, and the court refused to disturb the 
last verdict. — [Crampton, J. In a late case in which the venue was 
changed, Atkinson Y,M^Carthy(h), there were three trials also, and no 
verdict.] — In the case of Lessee of Keon v. Keon also, in which the 
verdict was changed, there were two trials by special jurors, and neither 
could agree, and there were very strong feelings on both sides about 
certain suppositions children. But there is no case similar to the pre-^ 
sent, in which two trials have been had the same way, and in a local 
action, and when the issue is narrowed to the simple inquiry, as to the 
genuineness of a deed, the court will not make such a precedent, upon 
general and sweeping imputations upon the gentlemen of the entire 
county. 

Mr. Moore, Q. C, replied. — The property in question was the estate 
of Mrs. Elizabeth Jackson. In 1810, she and her husband levied a fine, 
and in the same year the deed in question is prepared, and Jackson 
lived five years after he executed this deed ; all of which circumstances 
are calculated to excite a strong impression that the deed is genuine. 
Where there is an apparent case in favor of the lessor of the plaintiff; 
and where there have been two verdicts already against him, and a 
strong impression on his mind, that a prejudice exists in the minds of 
the jury in favor of the defendant, a venire ought to go to another 
county, unless it would cause great inconvenience to the opposite party. 
In the present case that objection cannot arise, for the witnesses reside 
nearer to Kilkenny than to Maryborough. We are willing to hiEtve the 
case tried in any county in Ireland, but the Queen's county. 

Per Curiam, — There is no ground fur the motion, and it must be 

Refused with costs (c). 

(fl) 1 Law Rcc. 355. 
(6; Not reported. (c) SeeO^Shauf^hnfMy v, Lambert, 1 Law Rec.,3d Ser. 104. 
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By an act of 
parliament a 
power WAS 
giren to cer. 
tain commis- 
Bioners, &c.. to 
lery rates for 
cleansing, 
lighting &c. 
the town of B., 
and the valua- 
tors were to 
Value •• the 
several mes- 
suages, tene- 
ments, houses, 
buildings and 
heredita- 
mento *" and 
the persons to 
be ns<«ssed 
were *' all and 
every person 
who should 
rent or oc- 
cupy within 
said town any 
messuage, 
bouse, tene* 
ment or other 
hereditament** 
and in case of 
removal same 
were to be 
rated propor- 
tionably for 
"such mes- 
suage, house, 
warehouse, 
shop, cellar, 
vault, stable, 
coach house 
brew house, 
granary, malt- 
house, build 
ing. garden, 
land, tenement 
or heredita. 
ment; Held 
that a person 
who derived 
quayage from 
a quay in 
the town 
was not rate- 
able in res- 
pect of the 
quay or 
the quayage 
derived 
therefrom. 



164 CASES IN THE QUEEN'S BENCH, 

Tuesday/ IBthy and Friday ^ ISth January. 

LOCAL ASSESSMENTS— CONSTRUCTION OF ACT OF 

PARLIAMENT. 

Tomb v. The Commissioners of Police, Belfast. 

Trespass for taking the plaintiff's goods. — This case came on for 
trial at the last Summer Assizes for the county of Antrim, before 
Burton, J., when a bill of exceptions was taken by the defendants, 
from which it appeared that the plaintiff gave in evidence a warrant 
signed by two magistrates of the county of Antrim, authorising the 
collector of taxes under the Belfast Police acts, to seize the plaintiff's 
goods for the sum of £232. 10s., being the yalnation and applotment 
the plaintiff was charged with for the police rate upon tenements and 
premises, situate at Doneg^^quay, and Richey's Dock, in said town of 
Belfast, for the year 1836, and which the plaintiff, although required, 
neglected to pay ; that the collector seized a chair in the dwelling-house 
of the plaintiff; that this seizure was made by an arrangement between 
the plaintiff and the defendants' agent, in order to raise the question 
whether the plaintiff's quays were rateable or not. It appeared that 
the plaintiff had paid the rate for former years, and that the quays were 
lighted, watched and cleansed. The commissioners' book, which was 
a fair transcript of the valuator's book for the year 1836, was given in 
evidence containing the following entry :-~ 



Persons Assessed. Tenement. 


Value. 


Tax due for 183n. 


Henry Joy Tomb. 


Quayage. 


^1550. 


^232. JOs. Od- 



'' The above is the valuation of the plaintiffs quays." The occupiers of 
the houses which run along the quay paid police rates. It was also 
proved, that the valuation of the quay was ascertained f^om the state- 
ments made to the valuators by the persons who rented births for their 
vessels along the quays, and that the quayage he made was the value to be 
assessed for the rate ; and to this evidence the defendants' counsel took 
an exception. The evidence upon the part of the defendants went 
merely to shew that their proceedings with respect to the rate, and also 
the distress, were regular ; and having done this, coun9el on their behalf 
called upon the learned Judge to direct the jury, that if they believed the 
evidence on the part of the defendants they should find a verdict for 
them, but he declined doing so, and told them if they believed the evi- 
dence they should find a verdict for the plaintiff; and to this direction 
defendants' counsel took another exception. The jury found a ver- 
dict for the plaintiff. 

The rate is levied under 40 G. 3, c. 37, and 56 G. 3, c and the 

question in the case was, whether the plaintiff's quays were rateable 
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apon the constraction of these acts : by the 18th section of the first Jon. 1839. 
of these acts, the commissioDers were empowered to rate ^' ail and every 
** person or persons who shall inhabit, hold, use, occupy, possess, or 
** enjoy, any land, ground, house, lodging, shop, trAar^ warehouse, coach- 
*' house, stable, cellar, vault, building, counting-house, or place of carry- 
" ing on business, either in co-partnership or otherwise, or hereditaments 
** whatsoever, within the said town of Belfasty 4rc., according to the 
^^ ability of such person respectively, for the purposes oi paving^ cleanS" 
'* inff, lighting and improving the several streets, lanes and other places 
*^ within the same ;" and by the 64th section, the commissioners were 
allowed in any action brought against' them to plead the general issue 
and give special matter in evidence. By the second act, so much of the 
former act as related to the making of the rate is repealed ; and the 6th 
section enacts that the commissioners should appoint valuators of the 
*' several messuages, tenements, houses, buildings, and hereditaments," 
within said town, &c., *< now built or hereafter to be built ;" and in the 
9th section it is enacted, that the appointment shall be made npon *< all 
^ and every person or persons who shall rent or occupy, within the said 
^* town, &&, any messuage, tenement, building or other heridatements/' 
according to the value of the same ; and it is provided *< where any per- 
son shall hold, occupy or enjoy any stores, storehouse, manufactory, 
provision-yard, timber-yard, or other yard of business or trade whatso- 
ever separately and apart from his or her dwelling-house^ the valuators 
shall assess, &c, separately and not conjointly with such dwelling- 
house : and the committee appointed by the act were to assess *' all such 
messuages, tenements, houses, buildings and other hereditaments and 
premises," and by the 1 6th section, in case of removal, the person to be 
rated in proportion to the time such person shall occupy the same, in 
the same manner as if he or she had been originally rated and assessed 
" for such messoage, house, warehouse, shop, cellar, vault, stable, coach- 
hoQse, brew-house, granary, malt house, building, garden, land, tene- 
ment or hereditament." And it further enacts, that if **any goods &c, 
shall be left on any quay or quays within the said town, &c, for &c, it 
shall be lawful for the commissioners to carry same to any yard or 
warehouse at the expense of the defaulter ;" and the valuators were 
sworn to make a return ** of the valuation of all messuages, tenements, 
buildings and hereditaments within the said town." 

Mr. Napier, with whom was Mr. il/*Z)onwc//, Q.C , and Mr. Whiteside, on 
behalf of the defendants. — The question is, whether the plaintiff's quays 
are, or are not liable to this rate ; and the distress was made and the 
action broMght in consequence of an arrangement made with the plain- 
tiff's agent to try this question. By the first of these acts, the rate im • 
posed upon each inhabitant did not depend upon the property he pos- 
sessed in the town, but upon the general ability of each person to con- 
tribute to the rate. By the following act that principle was altered, 
and the rate imposed upon each person was regulated by the value of 
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his |>r6perty in the town ; and the principle adopted in this act appears 
to be, that the property which is benefited by the rate should contribate 
proportionably. The words in the oath taken by the valuators are 
most general, and inclade all property ip the town which could derive 
a benefit from the rate. Then the enumeration in the proviso, as to 
the rate iu case of change of residence, shews that all these things were 
included in the general words " messuages, tenements, buildings, and 
hereditaments," and ^* quay*' is inclnded in the words ^' land, tenement, 
and hereditament" The word *' building" cannot limit the application 
of the general words, because a ^' garden" is not included in building, 
yet, it is rateable, and included in the general words. Suppose this 
were pasture, and not a quay, the word ^* land" would clearly include it. 
[Crampton, J. It is not the quay, but the incorporeal hereditament 
arising out of it, that appears to have been rated, namely, the quayage.] 
The next paragraph of the bill of exceptions furnishes an answer to the 
quayage in the preceding one, that the above was the valuation of the 
plaintiffs quays, amounting to £1550. That value was ascertained 
by the profits derived from them ; the word quayage was inserted by 
mistake, being the measure of the value, and not the value of the quays* 
It was at most a mere informality, and no informality would give a 
right to maintain this action, where the commissioners had jurisdiction, 
and the question comes again to this, whether the commissioners had 
jurisdiction to rate '' quays" at all ? and not the manner in which they 
did it. — [BusHB, C. J. Would your argument go to this, that a dock 
could be rated under these acts?] — If a dock were over plaintiff's land, 
it would certainly be liable. If a garden viere there, it would be liable 
to rate. The commissioners light, cleanse and remove obstructions from 
the plaintiff's quays, and for these benefits he is bound to contribute to 
the rate. The word <' land" is sufficient to include this case ; whatever* 
includes a possessory interest in the soil is included in the word land. 
Dickinson's Qr. Sessions by Talfourdy and the judgment of Mr. Justice 
Tyndall, in JBroum v. Lord Granville (a), shews how the court will 
seize on a word in the act, in order to bring things within it which 
are not mentioned as rateable. In Rex v. Hull Dock Company (6), a 
dock was held propeily liable to rate, althongh not mentioned, and in 
JRex v. Mayor of London (c), a barge-way was held liable to rate ; and 
in that case Lord Kenyon says, ** the rate is not imposed upon the tolls 
but on the barge- way." 

What is quayage ? It is not an easement, but the profit derived from 
the local situation of the quay, and a measure of the value of the quay. 
The parties having arranged to try the question, whether or not the 
quay is rateable, the plaintiff is concluded by that arrangement, and can- 
not now raise any question upon the word quayage. 

Any uncertainty in the name or description of property is matter of 

(fl);Moo.,& Sc. 453. ib) 1 T. 11. 219. (c) 4 T. U 21. 
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appeal. Rex y. Wilson (a), and Id that way the plaintiff might have Jan. 1839. 
raised this question, if he had done so in proper time, bnt if a party pre- -^y^^- 
termits his appeal, his case then is as if he had appealed, and had a deci- ^^ 

sion against him. In Rex r, EUis (6), the lessee of a fishery was held cohmission- 
liable to rate, although, in their judgments, the Judges express a doubt ers of 
whether what was rated was or was not an incorporeal heredita- 
ment ; but the rate haying been imposed at sessions, they upheld that 
dedsioD. 

Messrs. Holmes and Joy, contra, with whom was Mr. Gilmore, Q. C. 
The cases cited do not apply ; they are poor law cases ; and the princi- 
ple upon which poor rates are applotted has been laid down in Rex y. 
Manchester Water Works Company (c), Rex y. Jones (cf). The defend- 
ants, by electing to plead the general issue, and giye the special matter in 
eyidence, can rely upon nothing in evidence which they could not 
plead specially ; and they are bound to make out a complete justi- 
fication for the seizure of the plaintifi^s goods, which hprinui facie 
wrong. It is clear, upon the evidence, that the rate in this case 
is imposed upon an incorporeal hereditament. It is laid upon mo- 
nies which the plaintiff received from the captains of vessels which 
moored at a certain quay, and upon nothing else. The proper evi- 
dence of the assessment is derived from the books of the defend- 
ants, and there the assessment is made upon ^' quayage." If it be said 
the quays are rated as being the property of the plaintiff, they were 
bound to call npon the Judge to leavA the question of property to the 
jury. It is consistent with the possession of this property being in the 
Earl of Donegal, or in the Crown, that the plaintiff should receive 
these monies as quayage, by virtue of a grant from either. The distinc- 
tion between the words quay and quayage is well known in the law ; 
the former means a place, the latter, monies received at such a place. 
SpeUmanU Glossary, T. Kaia, or Kaiagium ; Cowen^s Interpreter, and 
Bloun£s Law Dictionary, T. Kay and Kayage. It is admitted they 
could not assess rent, and this is nothing but rent. They are bound to 
shew that qnayage is a tenement within the meaning of the act. The 
word tenement may comprehend an incorporeal hereditament, and if 
they can shew that they can assess an incorporeal hereditament, this as- 
sessment is warranted. But, although the word tenement may have this 
extensive meaning, its signification may be limited by the way it is used, 
and the j'uxta position in which it is found. Quayage, as an incorporeal 
hereditament, does not come within the act. — [Crampton, J. Mr. 
Napier admitted that an incorporeal hereditament could not be rated, 
but that it was the solid quay which was rated.] — There is no proof of 
the property being his, nor was the question of property left to the jury ; 
and the word which they have used in their own book, to describe the 



(t05Njv. & M. 119. 

(cj 3 D. & Ry 20 j a C. 1 B. & C. 6cO. 



{^h) 1 M. A Sel. G52. 664. 
((/) bEost, 451, 
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property rated, has a legal signification totally different from the solid 
quay. In the first and second sections of the last act, the sereral 
species of property mentioned in the first act are enumerated, and 
amongst these the word vrAai/ occurs, and then that part of the first act 
is expressly repealed. The 6th section states the property to be yalned, 
and in the 9th section the same words are used. If the act stopped 
here, quayage could not be rated. In the 16th section fourteen different 
kinds of property are enumerated, and quay is not among th^n, nor 
the word wharf, which occurred in the former act. By the 13th section, 
the property was to be rat^ in certain proportions, and the '^ tenants 
and occupiers'* thereof were required to pay the rate. This section, 
as well as the section providing for change of residence, clearly points 
to an occupation quite different from any occupation which the plaintiff 
could have of this public quay. << Land,*' although a rery comprehensive 
term, was never meant to include a quay. The quay does not differ 
from any other street ; and where land is coupled with other termsy 
nascitur a soeiis is a sound rule of interpretation. It must be clearly shewn 
that quay is within the meaning of the act In Rex v. Moseley (a), this 
question was decided. In that ease, the act under which the rate was 
imposed was fully as comprehensive as the act upon which the present 
question arises ; and there, the lord of the manor, receiving tolls from 
parties who had stalls in the street, was held not to be rateable. Id 
Colebrook v. TickeU (b)y a rate was imposed upon any person who should 
inhabit or hold << any land, housie, shop, warehouse, or other build- 
ing, tenement, or hereditament ;" and the court held, that an incorporeal 
hereditament was not included within these words. The court held, in 
that case, that the hereditament included should be efusdem generis with 
the things specified. And so in this case, althgugh the words of the act 
here may be comprehensive enough to include the rate in the present 
case, still these words must be restricted by the same rule. The pro- 
perty rated must be distinctly specified.- Hex v. the Undertakers of ike 
Aire and Caider Navigation Company (c). And where the defendants 
state, in a document which they are bound to make and keep, that they 
assessed the plaintiff for quayage, and again adopt that expression in 
their bill of exceptions, they are concluded by it, and they cannot now 
say they rated any thing but quayage. 

Mr. Whiteside replied. — As to the question of occupancy, the plaintiff 
paid the rate for several years ; and, also, the receipt of the quajrage is 
occupancy. Mr. Holmes contends, that the occupation contemplated by 
the act IS residence ; but that is futile, as persons do not reside in a gar- 
den, a stable, a vault, or a warehouse ; yet they are all unquestionably 
rateable ; but the occupancy really meant is one which would give a right 
to occupy. As to the argument, that quayage, being merely an incorpo- 
real hereditament, is not therefore rateable, the case of Rex v. Caider 

(a) 3 D. & R/. 385. ; S. C. 2 B. & C. '226. 
(6) 6 Nev. &M. 483 S. C. 4 Ad. 8c E. 916. (c) 2 B. & C. T13 
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NomgaHon Company (a) is an answer. In that case, Abbott, J., says, 
*' At the time of passing this act, tolls were considered eo nomine rate- 
<< able ; bat I can find no instance in which the tolls having been rated, 
^ the land has also been rated in respect of any other profit. The old- 
'< est case upon this subject is the case of Bex v, Wickham (b). There, 
<< the market-place was the thing rateable, and the tolls were the measure 
'^ of its yalne. The rate, however, in that case, was imposed upon the 
^ tolls. In Rex v. Carringtofi (c), the rate was also imposed upon the tolls, 
" although the sluice where they were receivable was the property rate- 
** able. Then if, as appears from these cases, by the word tolls may be 
" meant the thing in respect of which the tolls are received, the exemp- 
** tion of tolls by the legislature must be considered as an exemption of 
** that in respect of which they are receivable." A rate on the profits 
of the land is a rate on the land itself; and if the act here had excepted 
tolls and profits the land would be free. The case of Rex v. Mayor of 
London (d) shews, that a bai^e-way is occupied by him who derives 
profit from it ; and in that case. Lord Ken yon says, it was occupied in 
the only way in which it could be occupied. It is contended that these 
are poor law cases, and the case of Rex v. Manchester and Salford Com- 
pany is cited as an authority against us; but the word <^ land" was omitted 
from the act under which the rate in that case was levied. The language 
of the 43d ofEliz. ¥ras not followed, while, in the act upon which the pre- 
sent question arises, the terms " lands, tenements, and hereditaments" 
occur in the different sections. The omission of this word is the ground 
upon which Mr. Justice Bayley gives his judgment ; so also in Rex v. 
Moseley (e) ; and if these cases rest on the omission of the word ** land," 
from the acts under which they were decided, surely they are no authority 
on the present question, where that word is to be found in almost every 
section ; nor do they give any answer to the cases we have cited. No an- 
swer has been given to the case of Rex y. Ellis. If the party has property 
which is rateable, trespass will not lie for misdescription ; and if the quays 
here are rateable, describing the property rated as quayage is merely mis- 
description, for which the party might appeal, but cannot maintain trespass. 
Marshall v. Pitman (/); Rex v. Colder Navigation Company, And if the 
proper course was to appeal, and the party does not do so, he cannot 
afterwards maintain trespass. Rex v. Kent JVater»works Company (g) ; 
ffut chins V. Chambers (A); Durant v. Boys (i). The plaintiff might main- 
tain an action of trespass if any person erected any obstruction upon the 
quay ; and, at all events, he has concluded himself, by calling the quay 
his, and by the admission he made in the arrangement he entered into 
to try Uiis question, from raising any objection but this, that his quays 
are not included within the property made liable to the rate by this act : 
and which objection, we contend; is untenable, being clearly within 

263, 268, 
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(a) 1 B. & Al. 
(d) 4T. R.2I. 
O) 7 B.& 0,314, 338. 



(6) 3 Keb. 540, 
(e) 2 B. C. 226. 
(A) 1 Bur. 580. 
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POLICE. BusHE, C. J. — This case came before as upon a bill of exceptions. — 

[His Lordship here stated the pleadings.] — The question is, whether 
the plain tifiTs qaays are rateable under the Belfast Police Acts. There 
were other questions raised, but it will be sufficient for the court to de- 
cide upon that question, and it turns upon the construction of two acts 
of parliament. The mode of assessment, under the first act, was by a 
rate imposed upon all persons, not according to the property which such 
person had in the town, but according to the general substance and 
ability of such person ; and in that act the word " wharf' is mentioned 
in the enumeration of the different kinds of property, by the possession 
of which persons became liable to the rate. The first amendment made 
by the second act was to substitute a new mode of rating, whereby the 
rate was imposed, not according to the substance of the individual, but 
according to the property in the town of the rate-payers coming within 
the particular worda in the act ; and the question is, whether a quay 
come« within these words ? The 6th section contains the words, *' seve- 
ral messuages, houses, buildings, and hereditaments ;*' and several snb- 
sequent sections describe the property, but in none of them do wo find 
the word quay. There are certain general words which would, in law, 
include a quay ; but, on examination, we find that the general words 
relied on are made to follow other words, and that, according to the 
well-known rulo; nosckur a sociisy they are restrained by these words. 
Upon the whole, we find, first, that the word quay is not to be found in 
any enumeration of the several kinds of property described in the act. 
Secondly, that an analogous word occurs in one enumeration in the 
earlier statute, while that word is omitted in the latter act. Thirdly, 
that although general words are used in the enumeration of the several 
species of property to be rated, still they follow other words which 
limit their generality. Fourthly, that persons rated necessarily occu- 
pied ; and it is extremely difficult to say that the quay is occupied by 
the plainfi£P in the manner contemplated by this act; He only receives 
quayage, and tenants reside along it. His Lordship, after referring to 
some of the cases cited in the argument, said, if this rate is imposed 
upon the quayage which the plaintiff derives from his quay, the answer 
is, that it is an incorporeal hereditament, and therefore not rateable. If 
upon the body of the quay, then, that is not of the species of property 
which it was intended by the legislature to make subject to the rate. 

Exceptions overruled. 
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Saturday the 17M, and Friday the 23rf November. 
EVIDENCE— SET-OFF— PROMISSORY NOTE. 
Hamilton v, Goold.* 



Assumpsit. — This was an action of assumpsit, tried before Bdshg C.J., 
at the sittings after last Trinity Term. The declaration contained a 
special count in the usual form, by the plaintiflf, as accommodiition 
acceptor of a bill drawn by the defendant on him for £50, against 
the defendant, for not indemnifying him from any loss or damage 
by reason of such acceptance, and averred, that in consequence of the 
neglect of the defendant to pay such bill at maturity, the plaintiflf was 
forced and obliged to pay the holder of it the sum of £50, whereby the 
plaintiff was damnified to the amount thereof, together with interest 
from that time to the present. It contained also the usual money 
counts, and there was a bill of particulars furnished, claiming only the 
amount of the bill and interest. The defendant pleaded the general 
issue and gave notice of setoff. At the trial, the defendant's counsel 
admitted the plaintiff's claim as set forth in the special count, (the 
money counts not having been relied on) and offered to give evidence 
of a set-off, which was objected to by the plaintiflTs counsel, but the 
learned judge allowed the evidence to be given and reserved the 
objection for the consideration of the court. The defendant then pro- 
duced a memorandum in the words following: — " My dear sir, you have 
*^ given me this day £280, which I undertake to return to you next 
" week. This money you have given me on behalf of Sir George Goold, 



Tiie plain 
tiflfsuedas 
accommoda- 
tion acceptor 
ofa bill of ex- 
change drawn 
by the defend- 
ant on him for 
£53 in the 
usual form, 
and averred, 
that he was 
damnified to 
the amount 
thereof, with 
interest; tlie 
declaration 
contained the 
usual money 
counts and the 
bill of particu- 
lars claimed 
only the 
amount of the 
bill and inte- 
rest. The de- 
fendant plead- 
ed the general 
issue, and gave 
notice of a set- 
off. At the 
tiial tlie de- 
fendant's 
counsel admit- 
ted the plam- 
tiffs claim as 
set forth in the 
special count, 
(the money 
counts not 
having been 
relied on) and 
gave the fol- 
lowing memorandum, stamped with a penalty, and an agreement stamp, in evidence of 
the set off, «* My dear sir, you have given me this day j^2s0, which 1 underuke to re- 
** turn to you next week, lliis money you have given me on behalf of Sir G. G,, out of 
** the trust money of Miss G., which you hold for her. H. J H., (plaintiff.) To Sir 
*' G. G., (the defendant.)** Held — that the defendant's set-off should be allowed, as the 
plaintiff might have recovered under the money counts, and he cannot deprive the defend- 
ant of bis set-off by declaring specially. Held also — that the above memorandum sliuuld 
not be interpreted as a promissory note, and was tlierefure admissible \n evidence without 
bei tig stamped as such. 



* This case was re-argued in last 
Hilary Term, by Mr. Holmes for the 
plaintiff, and by Mr. Keatinge for the 
defendant ; th^ Lord Chief Justice hav- 



ing been prevented from hearing 
the previous argument by indis- 
position; any newcases then cited 
are introduced into this report. 
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*<ont of the trast money of Miss Gillebrand, which yoa hold for her." 
« 19th Nov., 1836." " EI. J. Hamilton, (the plaintiflF.") 

"To George Guold, Esq. (the defendant.") 

This document was stamped with the penalty of £10, and and an 
agreement stamp of £1 ; counsel for the plaintiff objected to its reoep« 
tion, for want of tlie stamp of a promissory note; but the learned Judge also 
allowed this evidence to be given, reserving the objection for the consi- 
deration of the court; and the jury found a verdict for the defendant, 
subject to these two objections. 



Mr. H. H, Hamillony on a former day, obtained a rule fiiW, that the 
verdict for the defendant in this case should be set aside, and a verdict 
entered for the plaintiff; against which 



Mr. LenUngney with whom was Mr. Keatinge, Q. C, now shewed 
cause. — The case relied on at trial, in support of the plaintiff's 
objection to the defendant's set-off is Hardcastle v. N^herwood (a) ; that 
case was decided on demurrer, and is easily distinguishable from the 
present one. The test of whether a set-off is allowable or not, is, whether 
the damages are unliqaidated. In Collins v< WcUlis (6), the damar 
ges were held to be liquidated, though there the debt arose upon a 
guarantie. The amount claimed by (he plaintiff, both in his declara- 
tion and in his bill of particulars, is the amount of the bill and interest 
thereon. This is as certain and as much liquidated as it could be in an 
action on the bill. Hardcastle and Netherwood is a case where the 
plaintiff was an accommodation acceptor of numerous bills of large 
amount, and he claimed only £ 100 for losses in respect of them, for pay- 
ments not limited to principal and interest, but including charges and 
expenses which are more indefinite and unascertained. In the report 
of the judgment the court is made to say, that special damage might be 
recovered although no special damage was alleged in the declaration, 
which shews that the report is inaccurate. As to the objection that the 
letter is a promissory note, and inadmissible, not being stamped as such, 
it is laid down in Chitty on ISillsy that certainty is required on the face 
of a note, as to tbp maker and payer. This letter is only an indem- 
nity in case Sir George Goold does not pay it ; and there is therefore a 
contingency in it, which prevents it from being a promissory note, 
Leeds v. Lancashire (c). But at the time the case went to the jury tlie 
plaintiff was liable to pay it, and it is then a guarantie or collateral se- 
curity— [Crampton, J. Suppose the plaintiff had paid Sir G. Goold 
the £280, would he still be liable to the defendant ?]— -[Mr. Holmes — 



(a) 5 B. & A. 93. 



(c) 2 Camp. 205, 



(I) II Moore 24S* 
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That was their case at the trial, and they got a verdict on that allega- 
tion.] — Even supposing the letter ^ras not admissible in evidence, there 
was evidence of money paid or lent to the plaintiff by the defendant, 
contained in a letter of the plaintiflTs, dated the 19th of August, 1837, 
and a new trial should be granted. The memorandum was drawn up 
hy the plainti£P, who is a professional man, and should be construed most 
strongly against him. 

Messrs. Holmes and Rohinsotiy with whom was Mr. Tlamiltony contra. 
The 6ole cause of action in this case is a special action of assumpsit, for 
unliquidated damages, the plainti£P having relied upon the special count 
only at the trial. A set-o£f is not permitted where the damages are 
unliquidated, and there is no difference between the special count in this 
case, and the case of Hardcasiie v. Netherwood (a), except that the 
words *' charges and expenses" are omitted in this declaration. The da- 
mages here are unliquidated, and can only be ascertained by the verdict 
of a jury ; the contract stated is one of indemnity, and the damages are 
to be measured by the loss the plaintiff has sustained by the defendant's 
non-performance of his agreement. Special damages, and unliquidated 
damages are quite different, and it is sufficient to prevent a set-off, that 
the damages are unliquidated, although no special damage is alleged or 
claimed. An action for covenant is for unliquidated damages, and set- 
off is not allowed therein. — [Ckampton, J. Will not set off be allowed 
in covenant ?] — No ;♦ Auher v. Lewis (b). That was an action of 
covenant for non-payment of taxes, according to a covenant in a deed ; 
the sum was ascertained, yet, a demurrer to a plea of set«off was allow- 
ed ; in Cooper v. Robinson (c)y a demurrer to a similar plea was allowed, 
and in that ca^e the court said that, if the plaintiff had sued in debt, a 
set off would be allowable, but that he had a right to choose his form of 
action. So here, even if the plaintiff could have sued in debt, or relied 
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♦ That a set-off is not allowed in 
covenant, is not laid down by 
text writers, although the authori- 
ties seem strong on the subject. 1 
Selwyn N. P. 5.32. In Gotoer v. 
HutU^ Barnes 291, and Duller N. 
P. 181, the court thought a set- 
off good in covenant, but the au- 
thority of that case is overturned 
in Uowlett v. Strickland^ Cowper 
56. In Weigallv. Waters^ 6 T R. 
488, covenant was brought for rent 
and a plea of set-off of £'60, laid out 



in repairs, was disallowed for va- 
rious objections to the plea, and 
Lawrence, J., remarking on that 
case in Hammond v. Toulmin^ 7 
T. R. 618, says, "the defend- 
" ant had liquidated the damages 
" by paying a sum of money for 
" repairs, yot, same could not be 
" set-off." However, in Leigh's N. 
P. 699, it is laid down but no 
authority is cited for the position, 
that " In covenant for rent a set-off 
will be allowed." 



(a) 5 B. & A. 93 (^, Maaning*s Dig. 2 Ed. 251. 

(c)2Chy. U. 1j1. 
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on the money countS) he has not done so, and the set-off cannot be 
allowed against the special count. In Hutchinson r. Rdd (a), and Col' 
son y, Walsh (b)^ notice of set-off was given, and evidence thereon re- 
jected. Lord Kenyon said, in the latter case, " this action is for damages 
for breach of an agreement," which is also our case. In HowleU r. Stride 
land (c), it was held that in covenant, damages arising from the breach 
of other covenants by plaintiff could not be set-off. The statute of set- 
off is the 25 G, 2, c 8. ; it only authorises mutual debts to be set-off ; 
and neither debt can be for an indemnity. The case of Motley v. Ing^ 
lis (d)t is the converse of the cases just cited ; a guarantie was given by 
the plaintiff, which was pleaded as a set-off, and the sum in the plea stated 
with certainty, yet, the court held it not to be a mutual debt within the 
statute. The defendant here then is in this dilemma ; the set-off here 
either is a promissory note, or it is not ; if it is a promissory note, it 
wants the proper stamp ; if it be a special agreement, it is not the sub- 
ject matter of set-off, according to this case of Morley v. Inglis. The 
set-off given by the bankruptcy acts extends to mutual credits, or to 
debts and demands, which goes far beyond the general statute of set-off, 
and therefore the cases decided upon the set-off given in bankruptcy 
cases do not apply generally. The distinctions are drawn and com* 
mented on by Tyndall, C. J. in Gibson v. Bell (e). 

As to the second objection, if the document be a promissory note, ft 
cannot be received in evidence without being stamped as such. The first 
part of this instrument is clearly a note, and what follows cannot alter 
the nature of the security. The contract is to repay the money widiin a 
week, and it has all the essential qualities of a note : the sum is certain, 
and the time, and the persons who are to pay and receive it, are all certain. 
The subsequent part introduces no qualification or uncertainty into ^e 
terms of the note ; it is merely a statement of facts, not varying the con- 
tract. It is not necessary that the instrument should be negotiable. In 
Chadwick v. Allen (f)y much extraneous matter was introduced into tlie 
document, yet it was held to be a promissory note within the statute. So 
also in Green v. Davis {g)^ the court held a document to be a promissory 
note, although no payee was expressly named in i^ The case of Butts 
y. Swan {h) was one in which a series of letters was relied on ; bnt the 
court held, that the one which contained the promise to pay ought to 
have been stamped with a note stamp, as being within the stamp act, 
though subject to a contingency. It is observable, that the documents 
in the two last-mentioned cases had a penalty and an agreement stamp 



(fl) 3 Camp. S29. (6) 1 Esp. N. P. C. 378. 

(r) Cowp. 56. (d) 5 Scott* 314. 

(«) 1 Hodges 136. S. a 1 Bing. N. S. 743. & 1 Scott. 712. 

r/J 2 Sir. 700. 
(3) 6 D. * R. 300 ; S. C. 4 B. & C. ^35, and 1 C. & P. 45'. 

(h) 4 Moore, 184. 
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affixed on thmn, as in the present case. In Wise ▼• Charlton (a% there 
was, in the latter part of the docament an eqaitable mortage^ and yet, it 
was h^d to be a promissory note. In Morris v. Lee (b), <^ I promise to 
aoeoimt with T. &, or order, for £50, value received by me," was held to 
be a promissory note. No precise form of words is necessary.* The con- 
stmctioa now contended for by the defendant is contrary to that relied on 
at the trial, when he insisted, that although the plaintiff had credited 
Sir 6. Goold with the money, he was bound to repay it to the defend* 
ant, having given an absolute undertaking to return it to him. 



1839. 



HAMILTON 

V. 

GOOIiD. 



Mr. EeaHnge^ Q. C, replied. The defendant admitted, at the trial, 
that plaintiff's claim was well founded, but insisted on his right to set 
off a debt of a larger amount ; the justice of the case is therefore with 
the defendant. The bill was due before the 10th of November, 1836, 
the time when the claim of set-off arose ; it was paid without costs, 
charges, or expenses of any kind ; and therefore the plaintiff's daim 
was limited to £50 and interest, which is the amount of damnification 
stated by him. This is all claimed either by the declaration or by his 
bill of particulars. The principal he might have recovered on Uie money 
counts, and also the interest ; and, under the bill of particulars, nothing 
more could be recovered. The jury might give him less, but nuure he 
could not recover* In Hardc€utle v. Netkenooody there were ^< charges 
and expenses," and the reasons given in the judgment shew that a set^ 
off might lie to the money part of the demand* The court said, defend- 
ant might perhaps have pleaded a set-off to the money part of the demand. 
In the present case, the defendant is not embarrassed by having pleaded, 
as ft arises upon a notice of set-off. — [Bushb, C. J. Might not the plain- 
tiff have be^n entitled to damages for the injury done to his credit, or by 
having been obliged to raise money to take up the bill at exorbitant inte- 
rest ?] — The declaration has tied up his claim for damages to the amount 
of £50, and interest, and this is the whole which the bill of particulars 
claims. — [Crampton, J. The plaintiff founds his complaint on having 
been obliged to pay £50. Boshe, C. J. The concluding part of the decla- 
ration claims £100 damages.] — It follows the money counts. The true 
principle. is laid down by TyndaUy C. J., in Morley v. Inglis (c). " The 
** rule by which a question of set-off is to be decided, is, whether the 
** claim can be ascertained with distinctness." Can it be seriously argued, 
that a jury is required to compute interest ?— [Crampton, J. Per- 



(a) 6 Ner. & M. 364. (b) 2 Raym. 1396. S. C. 8 Mod. 362 1 

(c) 4 Biog. N. S. 71. 



* In addition to the cases cited, Brooks v. Slkins, 2 M. & W. 74 ; 
see also, on this subject, Wheadey and Jones v. JRyder, 4» M. & W» 



V. Williams, 1 M. & W. 533 
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haps they might not give it.] — We coDoede that ; bat, on bHk of ex- 
change, interest is also in the discretion of a jury, and the same ob- 
jection would hold to an action on a bill of exchange claiming interest. 
In the above case, Tyndall, C. J. says, *' Wherever the demand is capa- 
<< ble of being liquidated, a set-ofF may be pleaded." The evidence 
given by the plaintiff in this case would have supported the count for 
money paid to the use of the defendant ; and as a set-off would be ad- 
missible to any money count, the plaintiff cannot be allowed to oust that 
defence, by saying that he relies solely on his special count, especially 
as there was only a notice of set-off. In Birch v. DepeysUr (a), the 
declaration contained a special count, and the money counts. The de- 
fendant pleaded to the latter a set-off, and Gibbs, C. J. refused to permit 
the plaintiff to deprive the defendant of his set-off by declaring specially, 
when he might recover on the money counts. The defendant may treat 
this as a special agreement; and although it might be treated as a pro- 
missory note, still, in the mercantile world, it could not be used as sncb. 
The language is not in the usual terms of a note, and it goes on to spe- 
cify the fund out of which it was given, and the purpose for which it 
was to be used. It was intended to make this a separate and distinct 
transaction between the parties. — [Crampton, J. The question is not 
as to the intention of the parties, but as to the legal effect of the docu- 
ment Ellis V. Ellis {by] In a case of ambiguity, the instrument most 
be construed most strongly against the maker, and the holder may elect 
to treat it in the way most advantageous to him. In the present case, 
the document in question was prepared by the plaintiff, a profes^sionid 
gentleman. Edis v. Bury (c), Leeds v. Lancashire (d). In EUis v. 
EUiSf a similar instrument was held to be an agreement ; and in Tomkins 
V. Ashhy (e), a memorandum in these words, ** Mr. T. has left money 
in my hands," was admitted without a stamp. In a case where the 
stamp duty has been fully paid, the court will be liberal in the con- 
struction pf documents. Home v. Redfeam (f). The stamp act, 56 G. 3, 
c 56, provides for instruments which are special agreements, and not 
promissory notes, though such in form. 



Wednesday^ January SOM, 1839. 

BusHE, C J., in delivering the judgment of the court, after stating 
the pleading and evidence, and reading the document of the 19th of 
December, 1836, in this case, said — The plaiutiff*8 counsel made three 
objections: — ^first, that the credit was given to the plaintiff by thede- 



(a) 4 Camp. 385. 
(c) 6 B. & C. 433. 
(€) 6 B. & C. 541. 



S. C. I Star. 2)0. 



(b) Bailey on Bills, 6. 

(d) 2 C&mp. 205. 

(Jj 4 BiDg N. a 433. 
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fendant and Sir O. Goold Jointly. I directed the jary, if they consi- 
dered that the credit was so given, to find for the plaintiff: but if they 
thought that the credit was given by the defendant alone, to find for the 
defendant. The jary found for the defendant. No objection has been 
made to my charge on this point, nor to the finding of the jury. I reserv* 
ed the t^o remaining points, with liberty for the plaintiff to apply to 
change the verdict for the defendant into a verdict for the plaintiff, in 
case the court should decide in favor of either of the objections. The 
first point reserved is, that this is not a case of mutual debts between 
the parties, the plaintiff's demand being for unliquidated damages. The 
question is, whether the plaintiffs claim be of such a nature ; for, if so, 
the set-off cannot be sustained. The plaintiff, by his declaration, and 
also by his bill of particulars, only seeks to recover the amount of the 
bill of exchange and interest. This he might have recovered under the 
count for money paid for the defendant. Seaver v. Seaver (a). The 
plaintiff cannot be permitted, by introducing a special count, to defeat 
the defendant's right to set off. Birch v. Depeyster ; and here, the de- 
fendant's notice of set-off is to the whole declaration. The case of 
JBardcasde v. Netherwood was relied upon by the plaintiff ; but in that 
case, there was only a special count, and the plaintiff claimed charges 
and costs, which were unliquidated damages, and not a debt ; and the 
court intimated an opinion, that the defendant might have pleaded a sot- 
off to so much of the count as charged him with the amount of the bill 
of exchange paid by the plaintiff. The case of HtUchinson v. Reid is an 
authority that the defendant might have pleaded a set-off, if the action 
had not been brought before the two months expired for which the bill, 
on which he relied as a set-off was drawn. We are of opinion that the 
set off in this case must be allowed, because the plaintiff mig^it have re- 
covered under the money counts, and he cannot deprive the defendant 
of his set-off by pleading specially. 

The remaining objection is, that the instrument relied upon by the 
defendant was not admissible in evidence, for want of a promissory 
note stamp. It certainly is not like an ordinary promissory note, nor 
could it be supposed that the parties intended it to be treated as a pro^ 
missory note. However, if the legal interpretation of it is, that it is 
a promissory note, the plaintiff must recover, as the only stamp affixed 
to it 18 an agreement stamp. But if it be an acknowledgment or an 
agreement, the case is otherwise. The first part of it bears a resem- 
blance to a promissory note, but this cannot be looked upon by itself; 
the remainder cannot be rejected as surplusage ; it has no reference to 
a promise — the names of other parties are introduced. It appeared, 
upon the trial, that plaintiff was requested by Sir G. Gould to take up 
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certain bills then doe in Dablin, and defendant lent the money for that 
parpose, and took this instrument as a security. It appeared, also, that 
the money was applied to Sir G. <}oold*s purposes ; that agency accounts 
were for many years unsettled between the plaintiff and Sir G. Goold, 
and that the accounts were litigated in Equity, and remained unadjusted 
at the time of the trial. The plaintiff's defence to defendant's cross-de« 
mand was, that the cash was advanced by defendant and Sir G. Goold 
jointly. This led to much investigation at the triaL Sir George Goold 
was examined as a witness. This part of the case 1 left to the jury, who 
found for the defendant. It is dear, from these facts, and the relation 
of the parties, that both parties considered this document in the con- 
cluding part as qualifying the dealings between them, and referring to 
more than a mere loan and promise to repay. What is the meaning of 
the words at the foot of the instrument ? They are not easily explaiped. 
It is enough to say, that the parties had some meaning in attaching the 
concluding part to it ; and there is no meaning which does not carry it 
beyond a promissory note. Perhaps it means that Sir G. Goold should 
be liable in the first instance, and, therefore, it could not have been de- 
clared upon as a promissory note. Bdis v. Buri/, The instrument 
must be interpreted for the purposes for which it was made ; and it 
would be unreasonable that such an instrument, drawn up by the plain- 
tiff himself, a professional man, should be treated as a promissory note. 

Judgment for the defendant. 



Saturda^^ January 12th. 
PRACTICE— MARKING JUDGMENTS— DILATORY PLEA. 
John Hoog v. Edward Armstrong. 



A rule nisi 
will be granted 
to mark judg- 
ment against 
the terreten- 
ants notwith* 
standing 
plea that 
•< A. is heir 
and that no 
writ issued to 
summon him*' 
if it be not 
verified bj 
aifidarit. 



Mr. Peebles moved for a rule nisi to mark judgment against the se* 
veral terretenanU, notwithstanding the plea, *Hhat one G. Armstrong is 
<< the heir of the deceased cognuaor, and no writ has issued to summon 
<< him," said plea not being verified by affidavit, pursuant to the statute 
6 AnnBj o. 10, s. 11. This is a dilatory plea, and evidently pleaded 
for delay ; it does not aver, that said G. Armstrong has any lands by 
descent, and it concludes by praying, if they ought to amnoer the writ 
tmtUy Sfc. In Phelps v. Letois (a), on a similar plea, judgement was 
marked in the office in England, for want of an affidavit to verify it, and 
the court refused to set aside the judgment or to allow the affidavit to 
be filed nunc pro tunc. In O'DeU v. Raymond (6), a rule nisi was ob- 
tained to set aside a similar plea, though verified in part, and the rule 



(o; Forrest U4. 
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vras made absolute on argament E. Armstrong has been returned as 
heir, bat has pleaded " that he is not heir;*' to this plea the plaintiff must 
demur, Carroll v. Cooke (a). — [Crampton, J. — Have you served 
notice ?] — No; I seek only a conditional order, and it would be 
done in England without notice in the office. 

A rule nisi was granted and afterwards made absolute on a cer- 
tificate of no cause. 

(a) 1 Jibb. & S. 33. 
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November (Sth and 9^ 1838, and January 25^ and SOM, 1839. 

EJECTMENT FOR NON-PAYMENT OF RENT— RIGHT OF 
RE-ENTRY— SURRENDER OF PART OF THE PREMISES. 

Lessee of Thompson v. Home. 

Ejectment for non«payment of rent. At the trial at the Sittings Where G. T. 

after last Trinity Term, before Crampton, J., there was produced in n^^^a^bouse 

evidence, on behalf of the plaintiff, a certain indenture of demise, made and premises 

and executed by and between George Thompson, the lessor of the {^^ forf/o 

plaintiff, of the one part, and George Home, the defendant, of the ye«w» to G. 

other, whereby the said G. Thompson, in consideration of £1200, and the deration of 

yeaiiy rent and corenants therein set forth, demised to the said G. Home "f 1? !^ *"** 
^ ■' , , 3^50) a year, 

the house No. 34, College-green, and premises, as described in the de- brought an 

claration, from the Ist of June, 1827, for 30 years, at the yearly rent ^^^"a^L"^^^ 

of £500, to be paid and payable by fifty-two weekly payments of ofrentinlss^ 

£9. 128. 4d., the first weekly payment to begin and to be made on the ^ in^evi- " 

first Friday in June, 1828, and if at any time unpaid for three days, dence;andthe 

, , defendant gave 

it should be lawful for the said G. Thompson, his executors, &c., to dis- in evidence a 

train ; and if no sufficient distress, then, that it should be lawful for ^®*^ ^^'*^** , 

was produced 

the said G. Thompson, his executors, &c., into said demised premises, by the attor- 
ney of the Ica- 
sor of the 
plaintifiT, pur<iuant to notice, and which expressed to be by and l)ctween O. H. of the one 
part, and G T. of the other. Ii was dated the 27th July, 1829, and two drawing-rooms, 
part of the demised premise.s, were thereby surrendered tf> G. T. It w&h executed by 
G. H alone, and contained the ioWowm^ proviso—*' Provided always, nevertheless, and 
it is hereby declared and agreed by and between the said parties to these presents, to be the 
true intent and meaning thereof, and the same are upon this express condition, that no- 
tiling herein contained shall in any manner prejudice or afiect the covenant for payment 
of the said yearly rent of J&500. or any other covenant in said lease contained, on the part 
of the tenant, his executors ^c, to be done, ^c, or any of the clauses, conditions or 
agreements therein contained, or any of the remedies, for the recoveiy of the said, or the 
enforcing of the said covenants conditions, &c. on the part of the said G. T., but that 
tite entire of the said yearly rent shall still be and continue payable out of same ; and the 
said covenants. &c shall be and continue in full force, &c. as to all the residue of said de- 
mised premises, and not hereby surrendered; and that said G. T. shall have all the like 
remedies for the recovery of said rent, and enforcing said covenants, &c. as if these pre- 
sents had not bten made, anything, &c.** Signed G. H. : //t/rf— that this deed of sur- 
render did not operate to destroy the right of re-entry, but that it alone, or taken in con- 
nexion with the original lease, constituted an article, minute or contract within the iS 
Uco. 2, c. 13. 

2 A 
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or any part thereof, to re -enter, and the same to re-possess and enjoy, as 
of his or their former estate. The other usual evidence having been then 
given on the part of the plaintiff, the defendant's counsel proved pay- 
ment of rent by the defendant up to March, 1837, and then called upon 
the attorney of said G. Thompson, pursuant to notice, to produce a cer* 
tain deed which they then gave in evidence, and which was dated the 27th 
of July, 1829, and expressed to be between G. Home of the one part, and 
G. Thompson of the other part, but was executed by G. Home alone. 
This deed, after reciting the deed of the 30th of June, 1837, recited an 
agreement between said parties, that said G. Home should surrender 
the two drawing-rooms, &c., part of said premises so demised as afbre* 
said, by said deed of the 30th of June, 1827, in consideration of £525, 
to be paid in hand ; and then stated, that in consideration of said sum, 
said G. Home did surrender said part of said premises to said G. Thomp- 
son. There was then a covenant, on the part of G. Home, that he had 
full power to make this surrender ; and then came the following pro- 
viso : — '^ Provided always, nevertheless, and it is hereby declared and 
« agreed, by and between the parties to these presents, to be the true in- 
** tent and meaning thereof, and the same are upon this express condi* 
" tion, that nothing herein contained shall in any manner prejudice or 
^< affect the covenant for payment of the said yearly rent of £500, or any 
** other covenant or covenants in said recited indenture of lease con- 
" tained, on the part of the tenant or lessee, his execator9, &c., to be 
'' done, performed, or fulfilled, or any of the clauses, conditions, or 
^ agreements therein contained, or any of the remedies for the recovery 
<< of the said rent, or the enforcing of the said covenants, clauses, condi- 
^ tions, and agreements, or any of them, on the part of the said G. 
'< Thompson, his heirs, &c, but that the entire of the said yearly rent 
'' shall still be, remain^ and continue payable and issuing out of same ; 
" and the said covenants, clauses, conditions, and agreements, and every 
" of them, shall be, remain and continue in full force and effect, with res- 
<< pect to all the rest and residue of said premises, by the s^d indenture 
" demised to the said G. Home, and not hereby assigned or surrendered ; 
<< and that the said G. Thompson, his heirs, &c., shall have all and every 
<* the like remedies for the recovery of the said rent, and enforcing the 
*< said covenants, conditions, clauses and agreements, and each and every 
'* of them, as if these presents had not been made, any thing herein 
** contained to the contrary notwithstanding. In witness whereof, the 
" parties aforesaid," &c. This deed was signed ''George Home," and att^st- 
<< ed by two witnesses. The defendant's counsel having read this deed, 
closed their case, and called upon the learned Judge to direct the Jury, if 
they believed the evidence, to find a verdict for the defendant ; but the 
learned Judge, on the contrary, directed the jury, if they believed the 
evidence, to find for the plaintiff, which they accordingly did. The de- 
endant*s counsel took an exception to the charge of the learned Jndge^ 
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aod the point of the exception was, that by the operation of the deedof snr- 
render of part of the demised premises, the condition of re-entry in the 
original lease was gone, and that the jury should find for the defend- 
ant.* 

Mr. Nttpier, with whom was Mr. Smith, Q. C, and Mr. Fitzgibbon^ 
in support of the exception.*-There are two propositions which the 
defendant must establish ; first, that the lessor had no right to re-enter 
at common law, and secondly, that when the right of re-entry at com- 
mon law is nullified, ejectment ander the statutes is not maintainable ; 
as the statutes only facilitate the mode of recovering in ejectment, but 
do not extend to any new case not within the common law. There was 
no right oi re-entry at common law when the ejectment was brought ; 
that right always depended upon the contract of the parties ; upon con- 
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* The following clauses in the 
^ectment statutes were referred 
to in the argument : — 

The 11 Anne, c 2, s. 2, which 
enacted, that when more than one 
half-year's rent is due, and no suf- 
ficient distress on the premises, a 
summons in ejectment shall stand 
instead of re-entry, in all cases be- 
tween landlord and tenant, where 
the landlord or lessor to whom 
same was due, hath right, by law, 
to re-enter for the non-payment 
thereof. The 4 6?. 1, c. 5, s. 3, 
which merely extends the remedy 
to cases in which more than one 
year*8 rent is due, although there 
be a sufficient distress on the pre- 
mises. 

The 8 G. 1, c. 2, s. 1, which 
recites that the remedy was evaded 
by taking defence in the name of a 
stranger, and enacts, that where 
one year's rent is due, landlord may 
bring ejectnfient on service of sum- 
mons, and notice in writing given, 
that it is for non-payment oF rent. 

The 5 G. 2. c 4, s. 1, after re- 
citing that several lands, &c have 
been demised for terms of lives, 
or years determinable upon lives, 
and that a doubt existed whether 
lessor, where there is no clause 
of re-entry, can bring ejectment, 
although above a year's rent isdne, 
enacts, that where a year's rent is 
due, such lessor may bring eject- 
ment, as if there was a clause of 



re-entry and not otherwise; and 
by s. 2, every lessor or lessors 
having judgment and execution on 
ejectment for non-payment of rent, 
shall have like remedy for arrears, 
as if no such ejectment had been 
brought. 

The 25 G. 2, c. 13, s. 2, enacts 
that where the rent is ascertained 
by an article, minute or contract, 
and the land is enjoyed under it, 
and one year's rent is in arrear, the 
landlord may bring his ejectment 
as if such article, &c, contained 
an actual demise and a clause of 
re-entry ; and, by the 3d section, 
on ejectment in pursuance hereof, 
if no counterpart was perfected, or 
if lost or mislaid, and lessor gives 
in evidence the original, or a copy 
of it, or of such counterpart, and 
enjoyment of the lands, it shall 
be of same force as if the counter- 
part was produced and proved. 

The 15 and 16 G^. 3, c 27, s. 3, 
after reciting the doubt which ex- 
isted as to whether an ejectment 
for non-payment of rent reserved 
upon leases for tithes could be 
maintained, enacts, that where one 
year*s rent shall be due for same, 
and the lessor hath right by law to 
re-enter for non-payment thereof, 
such lessor may bring ejectment, 
in same manner, &c., as in case of 
ejectment for non-payment of rent 
reserved upon a lease of lands or 
other premises. 
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dition broken. If the question vraa upon the lease, there would be no 
doubt about the right to re-enter ; but the deed of surrender, by dispens- 
ing with the condition in part, operated to suspend it altogether. A 
condition cannot be thus apportioned or dividett, Winter*s case (a). A 
condition annexed to land cannot be apportioned by any of the parties 
themselves, so as to become void as to one part of the land, and to 
remain good as to the other, because its essence is indivisibility. Co, 
LitL 202 ^ Note 2. The Siame position is established in Twynani f« 
Pichard {b\ where Holroyd, J. says, " the severance of any fact of the 
'< reversion destroyed the whole condition, which was entire, and the 
" breach of which gave one entire right of entry into the whole premi • 
'^ses on non-payment of rent." The same doctrine is laid down in 4 
Byihewoods Corny, by Jarman 367, as a doctrine disapproved of, bat 
too well established now to be shaken ; and by Gibbs, C. J. in Mason v. 
Curdei' (c). The proviso therefore in this deed, so far as it relates to con- 
ditions, is inoperative ; and if operative, the lessor could not avail him- 
self of it, not having executed the deed. Anonymous (d). 

The same law is laid down in Browning v. Besion (c), and 7 Ftn. Ab, 
491. This is not a revival of the condition ; there is no re*demise ; it is in 
terms an attempt to cofitinue the conditions as to the part not sur- 
rendered. It must be contended that the condition has been released 
as to part, and continued as to the residue; for if gone as to the whole 
how could it remain as to a part ? and here the entire demise is sought to 
be evicted : and by the surrender of part, the land only is severed, but 
not the original contract of demise, Bac.Ab, Leases, S. 3, ad fin. In the 
cases of revival it affects thtf whole lands ; here the ejectment, founded on 
a subsisting lease of the whole, could only partially evict, and it is a prin- 
ciple that the lease cannot be partially evicted ; the true reason of which 
is, because the basis of the ejectment is an indivisible condition of re-entry. 
The second proposition depends upon the true construction of the eject- 
ment statutes. There are six statutes to be considered, and these must 
be all taken together and construed as one act ; by Petmefather, B. in 
Russell V. Thynne (/), and this is also very pointedly stated by Bushe^ 
C, J. in Lessee of Black v. Davis {g). The first act is the 1 1 Anncy c. 2 ; 
and the object of this act is to facilitate the mode of proceeding by eject- 
ment, in cases of re-entry for non-payment of rent, and it \seQ(^pressU^ CHin- 
fined to cases where the lessor hath right by law to re-enter. It substitutes 
the service of a summons for a demand and re- entry ; and authorises 
judgment for the plaintiff where, 1st the summons is served ; 2dly, there 
is more than half a year's rent in arrear; 3dly, no sufficient distress ; and 
4thly, power to re-enter in the lessor. Nothing can be plainer, than that 
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this statute merely modides and improves the common law proceeding ; 
and the qualification contained in this act must be considered as perpe> 
tuated in the subsequent acts ; it was so held in Bayly v. Murin (a), in 
the second resolution concerning leases of Ecclesiastical persons ; and 
also that such course is usual in the construction of statutes made in 
pari materia. The second statute is the 4 6r. I, c. 2 ; and instead of re* 
quiring proof of second and third requisites under the former act, it sub- 
stituted proof of more than a year's rent in aiTear, without reference to 
snffidency of distress. It merely renders the proceeding more avail- 
able, but does not extend to any new class of ejectments. The third 
statute is the 8 6r. 1, c 2, s. I, and gives the power of ejecting where 
there is a year's rent in arrear ; and also gives additional facilities tv 
plmntiffto have judgment in such manner, and under such provisoes as 
in former acts. So far, the remedy is only made more easy and effect- 
ual, in such cases as admitted of the common law remedy ; the purpose 
and effect of the statutes being to simplify, but not to extend the remedy 
by ejectment. The fourth statute is the 5 G. 2, c. 4, and is a material 
act to consider ; it provides for leases for lives, and for years determina- 
ble on lives ; and it recites that doubts were entertained, whether 
under the statutes, ejectment could be maintained on such leases where 
no clause of re-entry was inserted ; and it provides that ejectments may 
be maintained, as if a clause of re-eutry had been specified therein ; 
btU not otherwise. That merely supplies the omission of a clause of re- 
entry in the instrument of demise in two classes of leases, and does not 
apply to the present case ; 1st, because it is a lease for 30 years abso- 
lute ; 2dly, because there is an express clause of re-entry in the lease. 
But whether the clause of re-entry be expressly or virtually inserted in 
the lease, the effect of the surrender upon the right of re-entry is the 
same ; that is, the objection to the ejectment is wholly independent of 
any question upon this statute. It also shews what the law was before 
this act ; that a right of re-entry was essential to the maintenance of an 
ejectment under the previous acts. There was a distinction between a 
chattel and a freehold lease; for the former, a clause of avoidance was 
sufficient to create a forfeiture or breach of the condition and to give a 
right of re-entry ; but the latter was only voidable on breach of the con- 
dition, and an actual entry was requisite to affirm the forfeiture, Co.Lit, 
214** Goodale v. Wyatt {h). So also in Hayward v. Fulcher(c), in a 
case put in Doct and Stud,, 2 Dial. Ch. 34 ; and in Taylor v. Horde(d), 
where Lord Mansfield says, *^ though the intent be not fulfilled the feif- 
^' for or his heirs may not re-enter, for he reserved no entry by express 
** words." Thus in a demise for lives, the clause of re-entry should be 
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annexed to the condition of avoidance, to give a right of re-entry ; and 
the statute sopplies the former ommission, where this clanse was not 
originally inserted, thus remedying a technical defect; and this explains 
why this statute is limited to the demises for lives and for years deter* 
minable on lives : and thus there is in this statute an implied legislative 
declaration, that at common law, a right of re-entry was essential to 
maintain an ejectment ; and this construction of this act makes all dear 
and consistent, and materially confirms the defendant's case. The 5th 
act is the 25 G. 2, c. 13, and it extends the remedy to holdings under 
equitable articles, that is potential demises, which a Court of Equity 
would convert into formal leases, with all the usual clauses, covenants, 
and conditions. There is no express clause of re-entry required in 
such cases, but this applies only to instruments in their inception imper- 
fect. The utmost this statute could do in the present case, is to incor- 
porate virtually what is actually specified in the lease. The last act is 
the 15 and 16 G> 3, c 27, and it removes a doubt as to whether eject- 
ment for non-payment of rent could be maintained on a lease of tithes ; 
and it puts tithe upon the same footing as rent. It is an explanatory 
act, and yet particularly repeats as to to the right by law to re-entry. 
The 5 G. 2, could not apply to any case of tithes, as entry was not 
practicable, and thus, all are made consistent. If the conmion law right 
of re- entry can be dispensed with, ejectment for non-payment of rent 
might be maintained on a parol demise. The words which exclude it 
are those, as to the right to re-enter. All landlords could distrain but 
not re-enter, Blennerhassett v. Day (a) ; where the Lard Chancellor 
says, that as the defendant had no right to re-enter, he could not main- 
tain ejectment for non-payment of rent. The 1 and 2 W. 4, c 31, s. 
12, uses the words, '* when right of re-entry shall accrue, &c" There 
can be no equitable construction of these acts, they are remedial as to 
the mode of bringing the ejectment, but they should not be extended, 
being also penal, Ellison v. Murphy (b). There is one authority against 
the defendant. It is the case of Keilly v. Aheame (c), and in that case 
two points were ruled, upon the principal that the remedy under the 
ejectment statutes was not analagous or founded on the right of entry at 
common law. 1st, that although the right of entry was extinguished 
the ejectment was maintainable ; 2dly, that, although by the lease the 
right of entry was given after twenty-one days, on non-payment of rent, 
the demise was properly laid on the day after the gale day. Directly 
the reverse is laid down as to the time of laying the demise when there 
are days of grace, in 2 Howards Exch. 65. But a still more important 
authority is to be found in Doed. Lawrence v. Shawcross (rf), on the 
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hy the common law proceeding. This case confirms the law as in 
Mowardy and places it on the principle of the statutable remedy being 
merely a modification of the common law ejectments. Thus, it pros- 
trates one part of the decision in KeiUy v, Aheame, and disturbs the 
common foundation of both parts. The common law analogy is also 
followed by the Exchequer in Lessee of Allen r. Smith (a). In Lessee 
ofPurceU v, Kirhy (b), in this court, Cramptan, J, in delivering the 
judgment of the court, intimated his dissatisfaction with the note in 
Batty. He said it was a short loose note without dates or particulars, 
and remarked that the parol sub-demise could not affect the legal instru- 
ment. The Excheqtur decisions on the ejectment acts are loose and 
apocryphal and founded on a capricious equity ; and it differs from this 
court on all the leading questions on the ejectment statutes. 

Messrs. Holmes and Whiteside^ contra. — The question depends upon 
the effect the court will give to this deed under the ejectment statutes. 
The doctrine of the indivisibility of conditions does not apply ; and 
being a subtle doctrine established in subtle times, and not well found- 
ed ; if the court can by astuteness get rid of the objection, it is bound to 
do so ; and it will submit to any rigid rule with the greatest reluctance 
in favor of the defendant. The deed in this case is on the fate of it 
inter partes, and not a deed poll. The passage from Winter*s case (c), 
only decides this, that where the lessor entered into a part of the land 
demised, that then the right of re-entry is gone ; but to apply that to the 
present case, the defendant was bound to shew that lessor did ente^ 
into possession of the drawing-room, &c, which does not at all appear 
from the bill of exceptions. This is the case of a surrender executed 
by the surrenderer alone, and nothing to shew the surrenderee ever ac- 
cepted of it, without which, the entire argument falls to the ground. It 
18 impossible for a tenant thus to get rid of his estate and to constitute a 
ralid surrender ; it must clearly appear that the surrenderee accepted of 
it, Chambers^ Landlord and Tenant 822. If the surrenderee did accept 
of it, it must be taken that he accepted of it, upon the terms, that it was 
to be for his benefit, as well as for the benefit of the tenant ; Thompson 
V Leach(d), the leading case on the effect of surrender. — [Burton, J. 
It must appear that the surrenderee accepted of the surrender.] — And 
here the defendant continues to pay the same rent as in the original 
lease, which is a presumption against snch acceptance. In order to 
effectuate a surrender, an acceptance was held to be necessary by Ven^ 
iris ; the other three Judges held that notice of the surrender and an 
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agreement to accept it was necesgary ; the decision of the three Judges 
was confirmed in the King's Bench, Thompson y. Leach (a) ; the case then 
went to the House of Lords, where it was reversed ; and they held that 
acceptance should he presumed until the contrary was shewn. But that 
applies only to freeholds ; and it is assumed in that case, that the sur- 
render is for the benefit of the surrenderee. In the present case, at 
most, there is nothing but a presumption of law, that the lessor ever 
accepted of the surrender ; and if the deed is to be construed in the 
way contended for, it would be a monstrous presumption to say he 
accepted of this surrender npon the terms of losing the conditions of the 
original lease, and thus working the greatest possible injury to himself ; 
and therefore, the case in Ventris cannot govern the present ; because 
here the lessor has every disadvantage. The court is called upon to force 
an estate upon a grantee, not npon the grantor*^B terms, but upon terms 
which destroy all the grantor proposed to give. Even if he executed 
this deed on the express stipulation, that it should have a certain effect, 
which it turns out it has not, still he would have a right to disclaim it. 
The deed must be taken entirely, and no jury would say that the lessor 
took the surrender on the terms they say the deed implies, but only 
upon the terms expressed in the deed ; and therefore if the deed is to be 
so construed, there was no acceptance. — [Perrin, J. Should you not 
have had that left to the jury ? the case in Ventris states the finding of the 
jury in this particular.] — There is no case where the grantee was pre- 
sumed to have accepted on terms different from those which the deed 
contains. It has been held in Common Pleas in this very case, that 
where the surrender is not absolute but conditional, it does not destroy 
the condition. In this case it is conditional ; and that it may be so is 
plain, from Perkin's Conveyancing 624, where he says, ** it is to be 
'< known that the surrender of a freehold, made by deed indented upon 
^< condition, is good ; and if the surrender be of an estate for years in 
'^ land, then the surrender may be made upon condition without a deed.*' 
[Crampton, J. What is the condition in this?] — The condition is, 
that the surrenderor will abide by the clauses, &C., in another deed, and if 
he does not, the deed must fail. — [Crampton, J. That is a condition 
annexed by the defendant.] — A conditional release is quite inope- 
rative, if the condition is not fulfilled, Kesterton v. Sabery (b). It has 
been said, that although a party does not execute a deed he may 
be bound by it. If a party be named in a deed, he may be bound 
if he agree to it, but the argument was, that we were bound by it, 
Co. Lit Hs. ed. 231 o- Rawlyn's case (c) is against the plaintiff, 
but see by the second resolution in that case the necessity of eniry or 
acceptance of the surrender; and it is laid down in this case, that the 
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rent was suspended, and an entry by the snrrenderee. In the present 
case the rent was not ^aspended, and the third resolution in that case is 
not law apon the aathority of Hodgson v, Thornbourgh (a). The rent 
in this case is not suspended, and the object of the ejectment statutes is 
to recover rent and evict. Why should not parties revive or continue 
the covenants in a former deed, if they agree and consent to do so ? Dov' 
mer^M case {b), shews what parties may do by consent. This is not a 
freehold, and with respect to chattels, a condition n&y be attached to 
them after interest created ; and the words of the condition may move 
from the lessee, Hudson* s Landlord and Tenant j 321. As to the se- 
cond proposition, if sustained, the case of Kielly v. Aheame (c) must bo 
overruled. The argument is, that if the landlord accept the smallest 
portion of the demised premises from the less^, his remedy at common 
law is gone, and also his remedy under the ejectment statutes. Is there 
any thing in the law to prevent a man giving np part of the premises to 
the lessor, and saying, that for the residue he will be bound by the cove* 
n^ts, ftc, in the original lease ? A passage from Boward^s Exchequer 
has been cited against the court itself, where it made a decision upon 
solemn argument. As to the case of Doe d, Lawrence v. Shawcross (d). 
Bayley, J. had only the English act before him, which preserves all the 
rights of a party at common law; whereas in the case of KeiUy y, Aheame^ 
the attention of the Court of Exchequer wa^called to the whole body of 
the ejectment statutes. The point in Pluch v. Diggs (e) does not come in 
here, and although the Court of Exchequer differed from this court 
upon that question, that is no reason why this court should differ from it 
upon this question, but every point ought to be strained to secure uni- 
formity of decision ; as is said by «/by, C, B. in Lessee of Walsh v. Eeely(J)* 
It has been said, that the proceeding under 11 Anne, c 2 is a substi* 
tntion for the common law proceeding ; but Batty (jg) denies that the 
summons under it is a substitution for the right of entry at common law. 
The 4 6r. 1 gives the remedy, and omits the words '< having right by 
law to re-enter." The 5 &. 2 is the act upon which the defendant 
relies ; the argument is, that this lease, being a lease for years, did not 
come within the act. The preamble cannot limit the enacting part, 
Dwarrison Statutes, 657. The enacting words, if they take in the mischief 
shall be extended for that purpose, though the preamble to the statute 
does not warrant it, Basset v. Basset (h) ; Doe d. Bytoater v. Brand- 
Hng (t) ; and the tiUe of a statute is no part of the statnte, MiUs v. Wil- 
kins {j). The preamble of this act alone exdudes terms of years ; they 
are clearly included in the words of the second section, which are, where 
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1839. 80 much rent 18 due "to any landlord,** and " every lessor or lessors" 
^*V^^ shall have same remedy ; where the mischief exists, the court should 
THOMPSON construe that the legislature intended to give the remedy. The deed 
in this case is within the 25 Cr. 2 ; Home gives up a part of the pre- 
mises and says, that for the residue he will be bound by the covenants 
in the original lease ; is not this a new contract with that condition an- 
nexed to it ? The condition is not divided, but expressly fixed to the 
residue of the premises, and this act gives a remedy where there is no 
demise and no clause of re-entry. The deed in this case contains no 
demise ; it states the rent, it describes the premises ; there has been pos« 
session under it, and payment of rent for nine years ; every thing to 
constitute such a minute or contract as is contemplated by this act, and 
therefore, upon it we should recover. Sugden on Venders and Purchasersy 
70. — [Burton, J. Must not the minute in writing be signed by the 
lessor?] — We say not. If the deed contained an actual demise, the 
lessor could recover under the previous ejectment statutes ; if it does 
not he is entitled to recover under this act. Whether the lessor ex* 
ecuted it or not it is within the act, because a mere proposal would be 
binding although not signed, and although it should be inter partes, 
Tempest v. Rawling (a). Either the lessor is bound by the deed, or he 
is not ; if he is bound by it, he has a clear right to bring his ejectment. 
The 25 G. 2 desires the colrt to consider such an instrument an actual 
demise ; and although the deed should destroy the original clauses and 
covenants, still it is conditioned, for the performance of all the cove- 
nants in the original lease. Where one party has signed an instrument, 
and the other has not, the party who signed is bound, Laythoarp v. 
Bryant (&). A tenant, under the circumstances of the present case, is 

estopped from disputing the lessor's title, Cooper r. Blandy (c). 

[Burton, J. His title is not disputed, but only whether he has this 
remedy; and in the case of a parol demise, it is askedj could the eject- 
ment be maintained ?] — By the contract here, it is plain the relation of 
landlord and tenant exists, and the court will prevent the defendant 
from saying that the deed should be construed for his benefit alone, and 
not for the benefit of the landlord also. 

Mr. Fitzgihbon replied. — The plaintifi^ contends that his ejectment is 
within the 5 Cr. 2, and it has been argued, that that act extends to lease- 
hold ; and in support of that position, the 2d section has been read ; 
but that section is a distinct provision, applying only to the recovery of 
arrears of rent after judgmenl in ejectment. The 25 G. 2 has also 
been relied on as including this case, but that act clearly shews there 
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(i) 4 Moo. &Sc. 562. 



Digitized by 



Google 






HILARY TERM, SECOND VICTORIA. 



189 



most either be a clause of re-entry in the lease, or the want of it aided 
by statute; and for the latter purpose, the instrument must be conform- 
able to the 5 G. 2, that is, it must be a lease of lives, or a lease for 
years determinable upon lives, which the deed in the present case is 
not. Is this deed a memorandum in writing signed by the plaintiff, 
within the statute of frauds ? The authorities, cited to prove that a 
contract in writing, under circumstances, may be forced against a party 
who does not sign it, and may be a demise though signed by the ten- 
ant only, cannot apply where there is no such contract, and where the 
holding is under a lease sealed by both parties. — [Crampton, J. May 
both instruments be taken together?] — The condition cannot be appor- 
tioned. There might have been a surrender, and the parties then agree 
about terms for the future. A surrender for an estate for life or years 
in land, at common law, might be by parol without writing, Co. Lilt, 
338 «.; Wihton Y. Pilkney (a) \ Carttoright y. PUkney^h); and the 
statute of frauds requires it to be <' by deed or note in writing, signed 
by the party so surrendering, or his agent," but not by the surrenderee. 
The question then is, was the surrender accepted, or is there evidence 
prima facie of that acceptance on the record? Acceptance is commonly 
implied ; 1st, fi-om the making of a new lease ; 2dly, it shall always be 
presumed until the contrary appears ; so in Thurshy v. Plant (c), citing 
Thon^son v. Leach (d). Where an estate is granted, it vests in the 
grantee by the act of the g^ntor, and without any act of the grantee ; 
unless there be a disclaimer, which it was thought should be by act on 
record, until the case of Toumsend y. Tickell (e), which first decided 
that the disclaimer must be by deed ; but it is still necessary that he 
should disclaim by deed. A man who once accepts or does any act of 
ownership, cannot afterwards disclaim, Cretve v. Dicken (/). In ATt- 
choUon V. Wordsworth (g)y Lord Eldon expressed his opinion, that a 
release, with intent to disclaim, was in effect nothing but a disclaimer ; 
and all the cases prove that a grantee, in order to avoid the estate, must 
execute a deed equivalent to a disclaimer, and in strictness that deed 
should be a deed poll. 4 Blythewoods conveyancing, 75 & 74 note. The 
passage cited from Chambers, to shew a surrender must be accepted, has 
nothing to do with this case, for the question is, what is an acceptance ? 
and the law says it is accepted, if it be not disclaimed. It is said, the 
surrender here is conditional ; that is, it is the surrender, or in other 
words, the grant of an estate to be defeated by a condition annexed to 
the grant by the grantor, and to be taken advantage of by him. Per^ 
kins 624, has been cited to sustain the position, that a grantee like the 
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1889w preseiit am avail himself of tudi a condition ; bat it does not apply, for 
if this be a condition at all, it is not a condition precedent to the accept- 
ance, font a condition subsequent to the acceptance ; a condition whereby 
tke aooeptanoe, or rather the effect of the acceptance is to be«defeated ; 
and the surrenderee in the present case did not execute the deed, and 
therefore it is not his deed, his words, his act, or his condition. It is 
admitted, that a surrender of part of the premises, if nothing more were 
done, would destroy the condition as to all ; that is, that it would be a 
release of the condition in ioto ; but it is contended, that the condition 
annexed to the acceptance of the surrender, that is, to the release of 
the condition of re-entry, prevents this effect, and when broken, defeats 
the release of the condition of re-entry ; but, " if a condition be released 
upon condition, the release is good and the condition void." Co. Liit 
274 6- The main proposition is, that the lessor, by the acceptance of 
part of the premises, has defeated the condition altogether, Winters 
COM (a) ; Co. Liu. 202 6 n. 2 ; Knight'e aa. 2d Point (h). These antho- 
rities drive the counsel for the plaintiff to contend, that the acceptance 
of the surrender was upon condition, but there is no authority to sup- 
port them ; but against it are Phwden 232, where it is stated, that the 
words must be his, who is to take advantage of the condition ; and Pop^ 
*ham 1 18, where it is said, that the condition is always to him who passeth 
the estate and to no other. The case of Kesteron v. Sabery(c\ has nothing 
to do with this case ; it only proves, that a release of debts on a condition 
precedent will not release the debts, if the condition be not performed ; 
nor has Co. Litt 231 o, which. only proves that one of two lessees 
who does not execute the lease, but who enjoys the land under it, shall 
be bound by the terms of it, and shall be jointly bound with the other 
lessee to pay a sum in gross, reserved by the lease. This passage can- 
not apply, unless the plaintiff, the non-executing party, has entered ac- 
cording to the surrender ; and if he has entered, this is an absolute 
acceptance of the surrender, and its effect cannot be destroyed by the 
pretended condition, which is a condition subsequent. It is argued, that 
because the rent is not suspended the condition is not ; but the rent is 
not odious, being an equivalent for the land, but the condition is, as 
defeating the estate ; and this point has been decided in Hodshins v. 
Thombury (d), and by Perriam, J« in Anonymoiu{e) \ Cuko v. 
Sharpe (/) ; Lee v. Arnold {g). Dormer' e case was cited to shew what 
things can be done by consent; but the apportionment of a condition is 
net one of them, and all the authorities agree, that this cannot be done 
by act of the parties. It has been asserted, that a condition to defeat a 
term of years absolutely granted, may be created by something subse- 

(a) Dyer 309. (5) 5 Ucp. 6%- 

(c)2Chy 511. (d)3K«b.5lS. 

(I) GouUb. %l. (/) Koy. 126, pi, 511. is) 4 Leon. 28. 
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quest to tlie grant ; but Perkins 617, is against this position. Tbe pad- 
sage in Hudaan^s Landlord and Tenaniy 32], applies only to conditions 
wkick are annexed to the grant in its original creation. There is no 
aaUiority fov saying a deed must operate in omnibus ; it most operate 
80 fi&r as its provisions are legal, and fail in parts where it controverts 
the law. It is said, that KMy v. Aheame decides this case, but it is 
^stiagnishi^le as being the case of a freehold lease, where the clause of 
re-entry had been destroyed by act of the party, and was then the same 
as if the deed was originally without such a dause, and was ther^ore 
aided by 5 Cr. 2 ; and it was also the case of a sub-lease, not of a sur- 
render of part, and is no more than a dictum of the court. The reason 
^vea is a bad one, for if correct, an ejectment for non-payment of rent 
might be brought against a tenant from year to year by parol demise. 
[Cbampton, J. It must be taken to apply to a case similar to the one 
before the court] 



1639. 




Burton, J.* this day delivered the judgment of the court — After 
stating the evidence produced by both parties at the trial, and reading 
the proviso in the deed of 1829, he said, that upon this clause the entire 
question in this case turns. It is a proviso, as we conceive, amounting 
in substance to an agreement expressed and implied, to occupy the resi- 
due of the premises at the rent of £500 a year. It was upon the pro- 
duction of the deed which contains this proviso, that the defendant 
called upon the learned Judge to direct the jury to find a verdict for 
him ; and upon this ground, that in consequence of what took place, the 
landlord lost this right, or the remedy which the deed expressly reserves 
to him for the recovery of his rent The case has been ably argued 
upon the operation of a surrender of part of the premises, on the condi- 
tion of re-entry ; and we are of opinion, that such surrender operates to 
destroy the condition, it not being apportionable. But the refusal of 
the learned Judge to direct a verdict for the defendant was right, upon 
grounds altogether distinct, and which go upon the construction of the 
ejectment statutes. The question turns especially upon the 25 6r. 2, c 
13, and we are of opinion, and 1 have not the slightest doubt on the sub- 
ject, that under that statute the plaintiff had this remedy either under 
the two deeds or under the single deed, which is a demise at a certain 
rent, and for a certain term ; and this surrender being a surrender of 
part, with a condition that all the remedies in the original lease should 
continue, I cannot entertain a doubt that the lessor's remedy by eject- 
ment for non-payment of rent continued. The 2d and 3d sections of 



* The Lord Chief Justice was prevented by indisposition 
bearing the argument. 
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the 25 G, 2 govern this case, and I cannot entertain a douht, that the 
two documents compared together, and the second declaring the lands 
to he occopied on the same terms, and that landlord shonld have all the 
remedies in the original lease, that it is a contract in writing, expressing 
and constituting the relation of landlord and tenant, and ascertaining 
the rent reserved. There are four things required to maintain an 
ejectment under this act ; first, there must be a minute or article in 
writing ; secondly, the rent must be ascertained ; thirdly, the lands must 
be shewn to have been enjoyed ; and fourthly, that more than one year's 
rent is in arrear. These are all ascertained in this case. The question 
then is, whether the deed alone or taken in connection with the origi- 
nal lease is such a contract ? and we are all of opinion that it is a con- 
tract in writing, in which they declare how they shall stand for the fa- 
ture, and that the lessor shall have all the remedies which he had under 
the lease demising the whole of the premises, and that upon these 
grounds there must be 

Judgment for the plaintiff. 
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COMMON PLEAS.* 

PRACTICE— ACTION AGAINST MAGISTRATE— GENERAL 
ISSUE— SPECIAL PLEA. 

Hamilton Stewart v. Sir W. W. Lynar. 

In an action 
Mr. HoLMBS applied on behalf of the plaintiflF, to set aside the special a^inst a ma- 
plea filed by the defendant, inasmuch as allthefacts spread oat on that plea f^^lll^^iii ,fot 
coald be given in evidence under the general issue, and inasmuch as the ^^ '^^^ ^ 
plea was wholly inconsistent and unnecessary ; and that same was filed for ofjustificadon 
the purpose of embarrassing the plainti£F. This was an action against the ^}^ ^^ ^^^' 
defendant in his capacity of Magistrate, for an assault and false imprison- neral issue, 
ment of the plaintiff ; that under the act of parliament, any special justi- ^^^"^^ \^^ 
fication which the defendant had, he might give in evidence under the matter could 
general issue. This plea was, therefore, wholly unnecessary. If the cviScirce *" 
defendant could be deprived of any benefit, then it would be a hardship under the ge- 
net to aUow him to put his special defence on the record, but the defend- 
ant could not possibly be injured by setting aside this plea; that it was 
filed to embarrass the plaintiflF at the trial, and to create unnecessary 
expense. — [Doherty, C. J. Does not the statute give him every 
defence that he would have had, if he put the special justification 
on the record?] — It does. In an action of assumpsit, if the defendant 
pleads a special plea that amounts to the general issue, it is a bad 
plea. Suppose by their special justification they have tendered im- 
material issues, are not all the facts traversable ? and we may be going 
to trial on immaterial issues. This would work an injury to the 
plaintiff. The practice of the Queen's Bench is, where a party can 
give the special matter in evidence under the general issue, never to 
permit him to file a special plea, Marsden v. Benson (a). 

Sergeant Oreene and Mr. Napier for defendant. — The plaintiff has 
called on the court to rescind the rule for pleading double matter in 
this case, on three grounds, that it is an abuse of the statute, that the plea 
is inconsistent and unfounded ; and that all the matters stated in the plea 
could be given in evidence under the general issue. We admit that 
the court will not allow a plea that amounts to the general issue. 
Mags V. Ames (b). The case of Carr v. Hinchliffe (c), was an attempt 
to get rid of the special plea ; you cannot plead a special plea which would 
traverse all the facts in the declaration. — [Torrens, J. Is not that the 

* The Common Pleas cases are given ex relatione Mr. G. Stokes, 
(a)^ 5, Law Rec. N. S 22. (6) 4 Bing 473. 

(c)4 F. *«: C. 547. 
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same principle in all pleas of justification ?] — It is the new rules in Eng- 
land tend to narrow the issues: here we wish to reduce this cause of 
action to a specific issue, if we are deprived of the special plea, we cannot 
do this ; we tender them a distinct issue, whether we were acting as a ma- 
gistrate or not — [Johnston, J. Did not the plaintiff serve notice on you 
as a magistrate before the commencement of this action?] — He did; 
we are still entitled to both pleas. In Martin v. Kesterion (a), the plea of 
not guilty, and tender of amends was allowed. It would be a manifest ab- 
surdity to say, that the magistrate should not have a benefit given by 
the common law, because a statute has given him another benefit. — [Oo- 
HBRTY, C. J. The course pursued by the defendant may increase the 
expense in pleading, but will diminish it in«proof ; the court must ulti- 
mately decide any question of law that arises in the case either on 
demurrer or on a bill of exceptions ; and are we to say, that he shall not 
avail himself of his common law right of a plea of justification, because he 
may take advantage of the right given to him by the statute ?] — It U 
laid down, that though this defence may be given in evidence under the 
general issue, yet, it is frequently advisable to plead the matter specially, 
as it tends to diminbh the evidence on the part of the defendant(5).[ToR- 
RENS, J. Could the plaintiff reply (U injuria sua propria f fbr if he could, 
I think it increases the proof; for the effect of such a plea would be, that 
the plaintiff would be obliged to prove every immaterial issue stated in 
the justification.] — This is a good plea in point of law. The facts 
stated in the plea are sworn to be true, and the court is called upon 
by a summary motion to deprive a party of his common law right ; the 
plea sets forth the recent statutes as to party processions in Ireland, and 
serious questions in law may arise on them ; and is a party to be con- 
cluded from having a decision on those points because an act of parlia- 
ment has g^ven him a greater advantage than he had before? — [Do* 
HERTY, C. J. The case of Bedford v. Birley{€)y which has not been cited, 
I thinJcy goes much further than the present case ; there were fifty-one 
special pleas in that case ; they were reduced to fourteen ; and when the 
case afterwards came before the court. Chief Justice Best said, that all 
the evidence which had been given on the special pleas might have been 
given under the general issue.] — In the case of Atkinson v. Carty^ there 
were five special pleas and the general issue, and that was an action 
against a magistrate. 



ToRRBNS, J. — If I could be satisfied that the party here could not 
reply de injuria Sfc, it would go a great length in changing my view 
of the case. 

Mr. Whitefidey in reply, for plaintiff. — If the court think that this 
plea narrows the issue, then the defendant has some reason for his plea. 



(6) 3 Chit. Plead. 



(a) Sir W, Black, Rep. IC93. 
1091 ; Com. Dig. Plead. 3 M. 23; 



(c) 5 Starkie Rep. t6. 
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but, here the act of parliament gives him every advantage under the 
general issue, whioh he could have under this special plea, in which 
there is not one new fact put forward ; they have not shewn that he 
would be deprived of a single advantage, by giving every fact stated 
in that plea in evidence under the general issue. The authority relied 
on where a magistrate is justified under a warrant : here there is no 
such thing. The offence charged is '* intending to parade in procession." 
The act expressly states^ that the party must be apprehended under a 
warrant This is a motion to the discretion of the court, and if the 
court sees that by permitting this plea to stand, a g^eat mischief and in- 
convenience arises to the plaintiff, and no advantage whatever to the 
defendant, they wiU expunge it. I think the replication de injuria 
in this case would be good, for, unless the matter be derived through 
the plaintiff himself, you cannot new assign. In England this plea 
would not be permitted ; it must occasion unnecessary expense to 
the plaintiff ; and where the rule in England has been, before and since 
the new rule, to disallow a plea like the present, and in the absence of 
any case where, in an action like the present against a magistrate, the 
two pleas have been allowed, the court ought to set aside this plea (a). 
ToRRENS, J.^ — As it is not likely that the court will come to a unani« 
mens opinion on this question, it becomes necessary to give the indi- 
yidual opinion of each member of the court. I think, that the practice 
of the Queen's Bench in this country and in England, before and sub- 
sequent to the new rule, has been invariably not to allow a party to 
put in, in addition to the general issue, a special plea, where it amounts 
to the general issue. I take it now, that there is no difference between 
the case of a magistrate and any other individuaL It is the usual course 
to allow a party a special plea, where he can shew the facts stated in it 
could not be given in evidence under the general issue. It is suggested 
that it is for greater security that the defendant has filed the special 
plea in this case. Is there any advantage which he could have, that he 
has not under the general issue ? He can raise every question of law, 
as well on a bill of exception, as he could under a demurrer to the 
special plea, and therefore the advantage to be derived by the defend- 
ant is no more than if this plea had never been filed, for he has an 
equal opportunity of having the opinion of the court upon all the points 
given in evidence at the trial. No ease has been cited, where, in an 
action against a magistrate, a plea like the present has been allowed. 
It was on that gpround, I pressed the eounsel for the defendant whether 
a replication de injuria could be filed to this plea. The Chief Justici;: 
lias cited an authority, which certainly did, at first, strike me as analo- 
gous to the present case, but, I find that in looking into it, I cannot 

(a) Tyketv. Reeres, 6 Dow. Prac. case 3S4 ; Dawson ▼. McDonald. S Meoson and 

Welsby 26. 

c 2 
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bring my mind to the^me conclusion that he has done. Chief Jus- 
tice Best uses the words might have been given in evidence under 
the general issue ; that b not saying that all the evidence, which could 
have been given under the special pleas, niight have been given under 
the general issue. It has been said, that the plainti£P may go down to 
trial on the plea of the general issue, and let the other pleas be decided 
afterwards. This practice, I think, is attended with much inconvenience, 
mixing up tbe question of law and fact, before the question of law has 
been cleared o£P : but going down to trial, in the first instance, seems to 
me, to increase unnecessarily the expense to the plaintiff, and must 
tend to harass the party who thus goes down to trial. 



Johnson, J. fully concurred in what had fallen from his brother Tor- 
RENS, and did not see any advantage that could accrue to the defendant, 
by permitting this plea to stand, but a very great injury might be 
worked to the plaintiff; he could not imagine why the defendant insisted 
on retaining this plea where it cannot be shewn that any benefit what- 
ever could result to defendant, nor any advantage which he would 
not have under the general issue. 

MooRE, J. differed in opinion from Johnson, J. and Torrbns, J. 
The statute, in this case, gave an additional benefit to a magistrate of 
pleading the general issue, and giving the special defence in evidence at 
the trial. Is it to be said, that because the party has this benefit con- 
ferred on him by the statute, he is to be deprived of his common law 
right of pleading specially, if he thought proper to do so ? The plaintiff, 
by this plea, has the advantage of meeting this case on the special issue 
raised by it. Is this a disadvantage ? It has been said, that this plea 
is put in for the purpose of raising a demurrer. There never was a case 
in which a question at law was more fit to be raised by a demurrer than 
the present. This plea gives him every opportunity of meeting the cas^ 
either before he goes to trial, or after the triaL It is unnecessary for 
me to advert to the case cited, in the course of the argument, by the 
Chief Justice. I think it is conclusive on the present case, and I cannot 
agree with the other members of the court in the objection which they 
have raised as to that case. I think the words of the judgment of Chief 
Justice Best are, ** that all the eydence which had been given in that 
« case, might have been given under the general issue;" and, therefore, 
I think this special plea must be allowed to stand. 

DoHERTY, C. J. — By this motion, we are called on to correct what 
is alleged to be an improper use of the statute, which enables a party 
to plead double matter. We are required to rescind the order by which 
the defendant was permitted to plead a special plea of justification 
in addition to the general issue, and to take that second plea off the 
file, for the reasons stated in the notiee. 



Digitized by 



Google 



HILARY TERM, SECOND VICTORIA. 



197 



This motioii has been nrged chiefly on the ground, that as the defend* 
ant is a magistrate, and, as such, enabled by the statute to give any special 
matter of justification in evidence under the plea of the general issue, 
he, therefore, ought not to be allowed to resort to a special plea. What- 
ever difference of opinion exists in the court with respect to the other 
grounds on which this motion has been rested, all the members of the 
court are, I believe, nnanimuusly of opinion, that the case of a magis- 
trate does not differ from that of any private individual ; that the sta- 
tute of Charles^ which permits him to avail himself of any matter of de- 
fence or special justification, under the plea of the general issue, was in- 
tended to confer a boon or privilege on the magistrate, and to facilitate 
his mode of defence, and not to deprive him of any benefit which he 
might derive from a special plea, or to preclude him from pleading such, 
in any case where he might deem it advantageous to resort to special 
pleas, and where any other individual would be allowed to do so. 
Having once established that there is no difference between the case of 
a magistrate and a private individual, that goes far to decide this motion ; 
for, is there any law or practice which peremptorily pronounces that a 
defendant, in an action of trespass, may not resort to a special plea of 
justification, in addition to the plea of the general issue? I think that 
DO such rule or practice exists ; and the case of Bedford v. Birley^ which 
I called for in the progress of the argument on this motion, goes, in my 
mind, the full length of establishing, that a party may plead special pleas 
of justification, in addition to the plea of the general issue, even where 
the matter stated in the special pleas may be given in evidence under 
the plea of the general issue. That case was very fully considered, and 
was brought before the court on more occasions than one. There, the 
defendant, in an action of trespass, pleaded the general issue, and fifty- 
one special pleas of justification. On a motion made by plaintiff^, it was 
referred to the Master to expunge such pleas as he might deem to be su^ 
perfluous. The Master struck out thirty-seven of those pleas, and the 
case afterwards went down to trial on the general issue and fourteen 
pleas of special justification. After the trial. Best, C. J., in delivering his 
judgment, stated, *' that all the matter that has been adduced in evi- 
'* dence might have been gone into on the general issue." The defend- 
ant's counsel have been asked to produce any case, in which a magistrate 
has pleaded both the general issue and a special plea of justification ; 
and they have not, on the moment, been able to supply any such ; but, 
without admitting that none such are to be found, I confess I am not 
surprised at this ; neither does the want of such a precedent influence 
me much — for, when the magistrate is permitted to avail himself of the 
general mode of pleading,Jt is not astonishing that he should, generally 
speaking, prefer availing himself of such privilege ; nor can I perceive 
what cause for complaint the plaintiff has, because the defendant in this 
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case, chooses to put in a Special plea ; it furnishes his opponent, in detail, 
with the matters of defence on which he intends to rely ; it prevents any 
surprise. If there be any single matter of fact stated which the plain- 
ti£F controverts, he may, if he chooses to do so, take issne on that ; or if 
he thinks that the entire plea does not furnish any defence in point of 
law, he may, by demurring to it, put that in a due course for decision; 
but we are called on to rescind an order, allowing the defendant in this 
case to plead double, and to take this special plea off the file, for the 
reasons stated in the plaintiff's notice. Supposing that I am right in 
the views I have hitherto taken, viz., that the case of a magistrate does 
not differ from that of any other individual, and that it is competent for 
a defendant in an action of trespass to put in special pleas of justificatien 
in addition to the plea of the general issue, I confess I do not see any 
ground for our taking this particular plea off the file, and condemning it 
on this summary application. If this be a bad or defective plea, the 
plaintiff is not without his remedy : he may demur to it, if he thinks 
proper. Had the defendant put in a vast number of special pleas (as in the 
case of Bedford v. Birley, there were fifty,) his conduct might be repre- 
sented as oppressive and vexatious ; but here, where there is but one 
special plea, and that of no extraordinary length, the court cannot be 
called on to interfere on the ground of appearing vexatious; neither need 
the plaintiff be apprehensive that he will suffer inconvenience or delay as 
suggested by his counsel, if he should deem it advisable to demur to 
this plea ; for, under the circumstances of this case, the court would not 
be likely to restrain him from going down to a trial of the matter of 
fiict For these reasons, I agree with my brother Moore, that this mo* 
tion should be refused ; but, the court being divided, we must say, 

• No rule. 
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PRACTICE— NOTICE TO CHANGE VENUE— ACTION 
AGAINST MAGISTRATE. 

Hamilton Stbwart r. Sir W. Wainright Lykar. 

Sergeant Greene, applied, on behalf of the defendant, to change the 

Tenue in this case, from the county of Monahan to the county of Dub- will change 

lin, or some adjacent county. MTad^oinln" 

This was an action of assault, and false imprisonment, against the de- county in an 

fendant in his capacity of magistrate. The defendant in his affidavit stated present,' if 

that he had been sent down to suppress party processions, and that his ^^ere be rea. 
• • • 4*t «««t*M* sons to sup» 

instructions were to presenre the peace of the town ; that eight different pose that a 

acticms have been commenced against him, for acts done by him as a maris* ■^.^f^actoiy 

• . 1 . ,,^, ,, . . . , tnal cannot be 

irate on that occasion ; that since 12th July, he has received anonymous had in the 

letters, bearing the Monaghan post-mark, stating, that his pay would not Jbe venue*!" 
be sufficient to liquidate his law expenses ; he swears, that he believes originally laid, 
these several actions have been commenced for the purpose of haras- 
sing and oppressing him ; and that from these circumstances, and the high 
party and religious feelings that at present exist in the county Mona- 
ghan, he does not think that he could have a fair and impartial trial in 
that county ; the right of the party is to bring his action where he 
chooses ; in transitory actions, the court will change the venue when 
there are grounds to think there will not be a satisfactory trial, Mylock v. 
Saltan (a). 

Mr. J, Whitesidey for plaintiff. — A consent has been sent to plaintiff, 
to change the venue to the county Dublin, which we refused ; it would 
be ruinous to the plaintiff, a man in humble life, by the expenses 
of witnesses, &c. ; but it is a mistake to say this is a transitory action ; 
it is purely a local action, and the party is compelled to bring it in the 
county where the imprisonment took place (5). The court will never allow 
the venue to be changed on such showing as the present A party 
must show facts. It is riot enough to state, that he thinks be cannot 
have a fair trial. A party who comes before the court must make out 
a dear case in his affidavit : has he done so here ? He does not even 
pledge his belief to the fact, that he cannot have a fair trial : reports and 
general statements not sufficient to sustain his case. Chandlers* Co. v. 

A general swearing, as to apprehension and belief that a prejudice 
exists, is not sufficient, Kiny v. Harris and others (c). 

(a) 3 Bur. 1564 ; 2 Chillyi {b) Chitty*i Prac. 190?i 

(c)3Bur. 1331. 
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1838. DoHERTY, C. J. — This case does not tarn on the affidavitSy if the 

court sees an 7 good reason why it is satisfactory to have a trial in 
another county. We will send it to Armagh. 

Order. — Let the yenue be changed to Armagh : costs to abide 
the event. 



Thursday y January 24M. 

PRACTICE— AMENDMENT— SHERIFFS RETURN TO 
8CIRE FACIAS. 

Executors of O'Brien r. Fitzgerald and others. 

The court will ^^' ^* Jennings applied, on behalf of one of the defendants, that the 
oi^erthe Sh^ sheriflFof the county Mayo should amend his return, by inserting his 



return to' name in the return o£ the persons summoned under the writ of scL fouy 

sci fa. if It ^jjj^i jjg i^^^ jj^g^ served with the notices and orders, but was not 
appears that ^ ^ ' 

aoy person returned by the sheriff; and also, for ten days time to plead. That he 
tereu^has not ^^ ^^^ person most interested in disputing the plaintiffs' demand, 
been returned John Fitzgerald was the second son of the cognuzor of the judgment^ 
n ot the heir, and he came in as a purchaser for valuable consideration. 

Mr. Charles CMalley for the plaintiff. — The parties have all ap- 
peared by one attorney, and whatever be the defence of one will be 
the defence of all ; they have come in to ask a favor of the court, which 
must be on the terms of their not demurring to the sci.fa^f and pleading 
issuably, and paying us the costs of this motion. 

DoHERTir, C. J. — This is not the case of a party coming in, merely 
to ask a favor of the court, but it is a party having an interest, who has 
not been served, coming into this court, and making a complaint against 
the sheriff, founded on allegation of imperfect service, which is not 
denied. 

Mr. T, Jennings. — We called upon the plaintiff by notice, to amend 
the return, and that notice was served on the plaintiffs' attorney, who 
is also the returning oflBcer for the county Mayo. 

Per Curiam. — Let the return be amended, the defendant under* 
taking to plead in four days, and no costs of this motion. 
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Tuesday, JamuLty 25tA. 

PRACTICE— COSTS OF SPECIAL JURY— ACTION OF 
SLANDER. 

CoouLAN t^. Carney. 

Mr. Jennings applied, on behalf of the plaintiff, that the defendant ^^ 

shoold paj the costs of the special jury in this case. This was an action appljingfor a 

of slander. The defendant applied for a special jurj. A trial was had ^^^ payoosts 

at the last assises for the county of Mayo, and the plaintiff got a ver- ofiame^.unleas 
_, • t • * the Judffc COT" 

diet, with six-pence damages. The judge did not certify ; the plaintiff tifies, even in 

paid the jury twelve guineas. The action being for oral slander, the ^^^^^ 

plaintiff could get no more costs than damages. The plaintiff applied morecoits 

to the defendant to pay those costs, and, upon his refusal, the present ap* *" damtgw. 

plication became necessary. He relied on the 27th sec of the S & 4 

FT. 4, c 91,* as conclusive that the plaintiff was bound to pay those 

costs to the defendant. 

Mr. Jfonahan, for defendant, submitted that the plaintiff should have 
applied to the Judge for a certificate, at the time of the trial, and that 
this being an action of slander, where the party only recovered six-pence 
damages, he was entitled to no more costs ; and that the section of the 
act referred to meant to apply only to those cases where the party would 
have been entitled to the costs of a common jury. Here he is not enti- 
tled to any costs beyond the damages found; and that the certificate was 
only necessary for a party, where he succeeded, for the purpose of tax- 
ing those costs against the opposite party ; and he also insisted that the 
plaintiff here should have applied to the Judge at Nisi Prius for those 
costs. 

ToRRENs, J. — That would be withdrawing the matter altogether 
from the jurisdiction of the court, and placing it in the hands of the Judge 
at Nisi Prius, 



* 3 & 4 PT. 4, c 9 1, s. 27 : — " And " person or party would be enti- 

<< be it further enacted, that the '< tied unto, in case the cause had 

** person or party who shall apply '* been tried by a common jury, 

** for a special jury, shall pay the '< unless the Judge before whom 

** fees for striking such jury, and ** the cause is tried shall, imme* 

** all the expenses occasioned by ^< diately after the trial, certify, 

" the trial of the case by the same, " under his hand, upon the back of 

** and shall not have any further or " the record, that the same was a 

" other allowance for the same up- '^ cause proper to be tried by a 

''on taxation of costs, than such '< special jury." 
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IB39. DoHERTY^ C. J. — There is a dear and pliun course pointed out by the 

V^^Y^tai/ section of the act of parliament referred to, to be pursued at the trial. The 
cooHLAN defendant here has had the benefit of a special jury ; and it is manifest, 
under this section of the act, that the plaintifiF must have those costs so 
incurred against the defendant ; and although this has been stated to be 
a new case, yet, it is so dear a case, and bearing in mind the notice 
served by the pliuntiff> we must grant the motion, with costs. 

Let the defendant pay to the plaintiff the costs of striking the spe- 
cial jury, and all the expenses occasioned by the trial of this 
case by a special jury, and the costs of thb motion. 
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EXCHEQUER OF- PLEAS. 

Monday^ January 14M. 
PRACTICE—AFFIDAVIT TO HOLD TO BAIL— PARTNER. 
HoRWOOD and another v. Power. 

The defendant was arrested and held to bail on the following affida- ^^ affida- 

vit of debt :-*- Tit to bold to 

" Geoi^e Horwood of," &c^ " maketh oath and saith, that William t*^ pfahitfflK 

** Power is justly" &c., " indebted unto Henry Ganther, this depo- stating thatW. 

'< nent's late partner in trader and this deponent, in the sum of £158, for fendant) was 

" goods sold and delivered by the said Henry Gunther and this depo- i'^*^^^'^ **"'*• 

'* nent, during their late partnership, to and/or the said William Power, deponent's 

«< and at his request. And this deponent further saith, that the said J^',^,.^2ea*nd' 

^< sum still remains justly due and owing to the said Henry Gunther this deponent. 

** and this deponent, over and above all just and fair credits and allow- £i^g f^^ 

«• ances," &c. goods sold and 

The usual rule having been obtained to shew cause of bail, the said H. O. 

and this depo- 
nent, durinj^ 
Mr. Macdonagh now objected to the affidavit as defecti ve ; first , in the use their late part- 

of the words " to and for," which rendered it uncertain. It might imply "*"A^\he 

either that the goods were sold to the defendant, or that the plaintiffs and said W. P. and 

defendant stood in the relation of consignees and consignor, and that the ^^/" [^^^* ' 

goods were sold by the former, for and on account of the latter. In sufficient. 

support of this objection he cited Bell v. Thrupp (a) ; O'Neill v. 

JUayne (b) ; Snell v. Anderton (c) ; Cathrow v. Hagyer (d) ; Taylor v. 

Forbes (e); Visgerv.DelegalffJ. 

Peknepather, B.* — I quite agree that the affidavit should be framed 
with certainty and precision, but taking the words *' to and for" in 
conjunction with the context, it seems clear that the sale and delivery 
of the goods are the foundation of the debt, and that the meaning of 
the affidavit is, that the goods were sold and delivered to the defend- 
ant. This, therefore, is an objection to which I cannot yield. 

Mr. Macdonagh. — The second objection to the affidavit is, that it 

• Solus, 

in) 2 B. & Al. 5 $; S. C. 1 Chit! Kep. 331. (6) 1 H. & B. 98. 

(c> 3 M. <k P. 2nd. (dj 8 East. 1()«. 

Ce) 11 East 31e. U) 2 B. & Ad, 511. 

2 D 
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states that the goods were sold and delivered b^ deponent and his late 
partner ; in the case of Edgar v. Watt (a), a similar affidavit was^held 
insufficient ; Patteson, J. , observing, that it did not appear whether 
there had been a dissolution of partnership, or whether the partner was 
dead. 

Mr. Armstronffy contra, was stopped by the court. 

Peknefather, B. — From the statement in this affidavit, it must be 
intended that both partners are alive. The cause of bail must therefore 
be allowed, but as the cases cited by Mr. Macdonagh shew that there 
were strong reasons for supposing the objections taken to the affidavit 
to be sustainable, it must be without costs. 

Cause of bail allowed without costs. 

(a) Har.A Wol 108. 



Monday 14^i, Tuesday ^ 15/A, and Tuesday 22d January. 

CHANGE OF CURRENCY— RENT— LEASE— COVENANT. 

Neville v. Ponsonby. 



In 1721, a 
lease was 
made of lands 
In Ireland for 
a term of 999 
years, resenr- 
ing a rent of 
••if 100 sterling 
current and 
lawful money 
of Great 
Britain ;" 
he currency 
r Gt. Britain 
^d Ireland 
.oing then the 
»iame. Held, 
thatnotwith* 
standing 
the 6 G, 4» 
c. 79, the rent 
^ as not pay a- 
ble in British 
canency. 



Covenant hy the assignee of the reversion, against the assignee of 
the lessee. The declaration stated, that one Thomas Head heing seized 
in his demesne, as of fee, on the IStliof July, 1721, by indenture of 
lease made in the county of Kilkenny, the date whereof was the day and 
year aforesaid, demised to one Henry Ponsonby, his executors, &c, certain 
lands situate in the county Kilkenny, to hold from the 25th of March 
then last, for the term of 999 years, "yielding and paying therefore, 
yearly and every year, to the said Thomas Head, his heirs and assigns^ 
the clear yearly rent or sum of £100 sterling^ current and lawful money 
of Great BritaxHy (equal to the sum of £100 present currency,) moietively, 
by two even and equal portions, at or upon the two usual days of pay- 
ment in the year, that is to say, £50 sterling, of the like lawful money 
of Great Britain, on the 29th day of September, and £50 sterling, of ihe 
like lawful money of Great Britain, on the 25th day of March, yearly 
and every year, during the said term.*' The declaration then slated, 
that Henry Ponsonby, the lessee, for himself^ his executors. &c, cove- 
nanted to pay " the said yearly rent of £100 sterling, as aforesaid, at the 
*< several days and times therein before limited and expressed for pay- 
<< roent thereof." After stating th6 entry of the lessee upon the demised 
premhce, the declaration (which by consent was in the short form) avor^ 
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red, that the reversion by mesne assignment had become vested in the 
p1ainti£F, and the interest of the lessee in the defendant. Breach assigned 
— that on the 25th of March^ 1837, the sam of £50, of the rent afore- 
said, for one half year of the said term, ending on the day and year last 
aforesaid, became dae, and still was in arrear and unpaid to the 
plaintiff, contrary, &c. 

The indenture of lease declared on, which was set out upon oyer^ 
bore date the 13th of July, 1721, and purported to be made between 
Tliomas Head, of Head's Grove, in the county of Kilkenny, Esq., of the 
one part, and Colonel Henry Ponsonby of Woodtown, in the county of 
Waterford, of the other part. The indenture witnessed that the lessor, 
** for and in consideration of the sum of £325, to him in hand paid by 
"the lessee, by way of fine, and of the yearly rent therein reserved, and 
**also of the covenants, &c., thereinafter mentioned and expressed, &c," 
demised unto the said H. Ponsonby, the lessee, certain lands and premie 
ses, situated in the county of Kilkenny, and particularly described in 
the lease. ThQ reddendum 2Lnd. covQnKnt for payment of the rent re < 
served were respectively as stated in the declaration. 

The defendant pleaded a tender on the 25th of March, 1837, (the 
day on which the rent in the declaration mentioned was due and pay- 
able,) of £46. Ss. Id. '' of lawful money of present currency, being equi- 
" valent to the sum of £50 of late currency, which was the half years 
"* rent due and payable under and by virtue of the lease in the declara- 
^ tion mentioned, to receive which of the said defendant, the said plain- 
** tiff then and there refused," &c. 

To this plea the plaintiff demurred, upon the ground, that although 
it professed to be an answer to the whole declaration, it wzs in 
fact an answer only to part. 

Joinder in demurrer. 
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Mr. E. Pennefathery jun., in support of the demurrer. — The simple 
question for the adjudication of the court is, whether rent, reserved by 
an indenture bearing date in 1721, is in point of law discharged, at the 
present day, by a payment in Irish currency ? It is submitted that it is 
not, as will be seen by a brief reference to those changes which have 
taken place in the currency, and which appear more materially to affect 
the present case. Prior to 1637, the money current in England was cur- 
rent in Ireland, at l-4th more in Ireland than it was in England. In 1637, 
the currency was by proclamation placed on the same footing in both 
countries. By proclamation, in 1 737, the currency was reduced, mak- 
ing the money of England current in Ireland, at l-13th more than in 
England. That so continued until 1826, when the 6 G^. 4,c. 79, 
the act for restoring the uniformity of the currency in both countric«, 
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was passed. This then is a lease execntad at a time when the cur- 
rency in both countries was, the same; — when the proclamation of 
1637 was in force, wherein it is recited that, " whereas it is observed, 
'< that great uncertainty sometimes ariseth in the interest of the sub- 
'Ejects, touching reservations of rents or annuities, bills, bonds, con- 
<< tracts, and other agreements, made between party and party for pay* 
<<.ment of monies, which is interpreted to be Irish, if the word sier- 
" ling or English be wanting." And whereby it is provided that, "all 
" reservations of rents, bills, bonds, contracts, and all other agreements 
*' after the first day of May next, to be made and contracted between 
" party and party for moneyes, shall be understood and interpreted to be 
*^ English, though the same have not the word sterling or English 
"added to them, and that they be accordingly so adjudged by all his 
" Majesty's Judges, and other6 whom it may concern, when and as often 
" as any controversie of that kind shall rise before them."* Had the 
reddendum been here simply " yielding and paying £100," the landlord 
would have been entitled to demand, and the tenant bound to pay £100 
English, by force of the proclamation of 1637. But the reddendum is 
" yielding &c., £100 sterling, current and lawful money of Great 
" Britain.** The words are plain and unambiguous, and even if there was 
an ambiguity, the proclamation would give a certainty to the meaning. 
It cannot be said that a man discharges himself from liability, because 
by words plain and unambiguous he contracts to do that which the law 
imposes upon him. It cannot be said, that this is £100 Irish, to be paid 
in English coin : — 1st, that would be contrary to the proclamation of 
1637. 2dly, the contract is not to pay £100 in current and lawful money 
.of Great Britain, but it is to pay £100 "sterling, current and lawful 
money of Great Britain." When the proclamation of 1737 was issued, 
the landlord was obliged to receive his rent, reduced by l*13th, and that 
80 continued until the uniformity of the currency was restored by the 
currency actf The effect of that act was, to place the parties to this lease, 
or those representing them, in their original position. That act provides 
that all payments are to be made according to the currency of Great 
Britain, except in the cases that are therein specially excepted. The 
question then is, does this lease come within the exception ? The 
enactment as regards leases is in the following words : — " all debts, due 
" or to grow due under or by virtue of any lease which shall have been 
" executed at any time before the commencement of this act, according 
**to or with reference to the currency of Ireland, shall be paid according 
" to the amount thereof respectively in such British currency, to be cal- 



* Abo this proclamation set forth at length, Lloyd and Goold's Rep. 
Tempore Sudden, 351 n, 

t 6 G. 4, c 79. 
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^'cnlaled in manner following," t. e. by payment in Britisb currency of 
12-ISths of the amount according to the Irish currency. That excep- 
tion is beside the present qnestion. This is not a lease executed with 
reference to Irish currency ; it is a lease executed at a time when the 
currency in both countries was the same. That section relates merely 
to those leases that were executed at a time when the currency was dif- 
ferent in both countries, as when the proclamation of 1737 was in force. 
The object of that section was, to enable persons to fulfil their 
contracts according to their intention, not to legalize the viola- 
tion of them. For example, to enable a person who had contracted to 
pay £100 Irish, to discharge his liability by payment of its equivalent, 
£92. 6s. l|d. British, to prevent his being called upon to pay £109 
Irish. If this section then is put out of the case, the act has the effect 
•f a simple proclamation restoring the currency to the same footing in 
both countries ; and then by the principle in the Mixed Money Case (a), 
the debt is to be dischai^ed in the currency of the day, when it became 
due. But this rests on higher ground, the contract of the parties ; ^* and 
*' in Ireland there may be a contract to pay a sum in English money," 
Sprawie r. Lepg (b). Two or three cases appear to bear on the present,-*- 
the first is Lansdoume v. Lanedowne (c), which is not relied on as a 
direct authority, as the money charged was, in that case to be paid in 
English currency, in consequence of the place where the settlement was 
executed, and of the residence of the parties, notwithstanding the pro- 
clamation of 1 737; but there exists an analogy between that case, and the 
present, viz-, that at the time the deeds were executed in both cases, the 
proclamation of 1737 did not affect the parties. When the proclama- 
tion of 1 737 was issued, the parties to this lease were bound by it : but 
that is now at an end, and there is no provision or exception in the 6 
(?. 4. c 79, to affect the parties, and there exists this difference between 
that case and the present, which is in favor of the plaintiff here, viz., 
that ** in that case there was no contract for payment ; the right existed 
only in the charge," which is taken notice of by Lord Cottenham in giv- 
ing judgment in Noely. Rochfort (d). Here, there is a distinct con- 
tract under hand and seal. The Case of the Solicitors and Attomies (c), 
at first, appears an authority against the plaintiff. As to that case, it was 
decided on the 4th section of the 6 G. 4, c. 79 ; when an attorney is re- 
tuined, he contracts certain duties ; and for the discharge of them he is 
entitled to certain fees ; by virtue in some cases of acts of parliament, 
,or rules of court, and in other cases by a sort of prescriptive right The 
fee being so regulated and ascertained by some of these modes, it is not 
competent to the attorney to increase it, or to the suitor to diminish it. 
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(a) DaTis*8 Reports, 72. (//) 1 B. & Cr. 17. 

(e) 2 Bligh. O. S. GO. (d) 10 Bligh N. S. 524. 

(f) Lloyd & Goold's Hep. Temp. Sugden, IU9. 
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Here, the debt is incurred by the contract of the parties, competent to 
make. their own bargain; having fixed its amount they must abide by 
it. If the decision in the Case of the Solicitors and Attornies had been 
difierent, a great inconvenience would have arisen. To some of the 
fees in a bill of costs an attorney might be entitled, under a rule of 
court made when the currency was the same in both countries. To the 
next item, he might be entitled under an act of parliament, passed at a 
time when the money current in England was current in Ireland, at 
1-I3th more than it was in England ; so, that before he could make his 
demand, he must ascertain at what time the right to make the charge 
was originally given. Sterling money means British currency, Lord 
Ormonde v. Cope (a), Noel v. Rochfort is an authority in favor of the 
plaintiff. In that case the facts appear by the Chancellor's judgment (b). 
It may be said on the other side, that the currency was changed between 
1637, and 1737. It must be admitted that changes did take place, and 
that James 2 made current a very base coinage ; but in the proclama- 
tions issued by him, making such coin current, there is an express provi- 
sion that it was not to continue long, that it was shortly to be decried, and 
when decried, the persons holding the base coin were to be repaid in gold 
and silver of the current coin of the kingdom, to be given by the crown 
in satisfaction. — [Counsel here referred to 3 Proc, 1689, and 3 Proc. 
1690.] — James did not remain on the throne long enough to fulfil his 
intention, but when Wm. 3 came to the throne in 1690, his first procla- 
mation was to decry the brass, copper, and mixed metal coins, after the 
26th Feb. then next. Another coin of a debased kind has gained con- 
siderable notoriety from the Drapier*s Letters^ I allude to Woods half- 
pence ; but it could never have been intended by the landlord or con- 
templated by the tenant, that a rent of £100 per annum was to be paid 
in copper coin. Woods halfpence were of a very debased kind ; after the 
petition to parliament against the patent, and after Sir Isaac Newton's 
report, then master of the mint, it is impossible to contend the contrary ; 
but they are out of the question, as the patent to Wood bears dale 
in 1722, while the lease in the present case bears date in 1721. 



Mr. Georgey and Mr. Richard Moore, Q.C., in support of the plea. — 
This question is of general importance, affecting large tracts of land in 
Ireland, and the plaintiffs construction of this contract, would add 
1-1 3th to the rents of a large proportion of the landlords of this 
country. The reservation in this lease is in terms, " £100 sterling, cur- 
rent and lawful money of Great Britain," but the construction 

(a) 3 Law Rec. O. S. 88. 111. {h) See Ihe observations of iho Loitl Chancellor, 10 Bligh 
N. S. pp. 515, 520, 521,522, 51A. 
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put on this expression by the defendaot is consistent with the 
preamble and enacting part of the late currency act ; it preserves 
the faith of existing contracts, and does not disturb the relation of 
debtor and creditor ; this construction is, that the words " sterling, cur- 
rent and lawful money of Great Britain," refer to coin not currency, 
to the kind of money, gold or silver, in which the rent is to be paid, 
and not to its value, with reference to the currency of any particular 
country. If this contract is to be interpreted according to the intention 
of the contracting parties, uncontrolled by any peculiar meaning to be 
attached to the terms in which it is expressed, there is no question that it 
must be governed by the lex ioci, the law of the country where the con- 
tract was made ; the subject matter of the contract is Irish ; the parties 
to it are Irish, and its stipulations are to be performed in Ireland; and 
it would be rather a strange construction, to say that the money to be 
paid (the very substance of the contract) should be English. This is in 
fact peculiarly an Irish contract. It appears on the face of the lease as 
set out upon oyer, that the lessor and lessee were both resident in Ire- 
land ; and it is therefore to be presumed, until the contrary be shewn, 
tliat the contract was made in Ireland. It is also a lease demising lands 
situated in Ireland, and the rent issues out of these lands. It is clear 
from the second section, and indeed from every part of the latfe currency 
act 6 6^. 4, c 79, that the object of the legislature was to look to the 
intention of the parties who made the contract, and to preserve invio- 
late contracts then existing. The cases which have been cited as autho- 
rities for the plain ti£F, were decided partly on some supposed virtue in 
the word sterling, as presumed in England to denote, ex vi termini 
English currency ; a construction which has never been allowed in this 
country, where the printed forms of bonds, which are always conditioned 
in terms for the payment of so much " lawful money of Great Britain,*' 
have been uniformly held to be in substance conditioned for the pay- 
ment of Irish currency, and the officers of this court would not issue 
execution upon a judgment entered on such a bond, for a greater amount 
tlian the Irish currency ; but the cases cited were decided principally on 
their peculiar circumstances, indicating the intention of the parties, and 
are in fact strong, though indirect authorities for the proposition we 
maintain, namely, that the intention of the parties is to be collected 
from the instrument itself; and that, inasmuch as every circumstance con* 
nected with this contract has reference to Ireland, the pecuniary reser- 
vation it contains is to be taken to be in the currency of the country, 
thougli nominally in that of Great Britain. IM^ansdovme v. Lans- 
dotcne (a), a jointure was charged on lands in Ireland, but the parties 
to the settlement, the trustees named in it, and the person in whose 
fsKfor the jointure was charged, were all English and resident In that 
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country ; and the decision proceeded on (he pTain groand that it mast 
have been the meaning of the parties, that this jointure should be paid 
in the currency of the country where the parties lived, where the con- 
tract was entered into, and where the money was to be paid. In Noel v. 
Roch/ort (a), a London Banking House advanced to Mr. Rochfort, resi- 
dent in Ireland, £10,000 British Currency, secured by bonds and jodg- 
ments executed and entered up in Ireland, but the obligees were des- 
cribed as of London, and of course the payment was to be made to 
them there. It was held in that case, that the question of what was due on 
the security could only be answered by looking at the origin of the 
transaction, and the contract between the parties. The origin of the 
contract was the advance of £10,000 English money, and such a debt* 
under such a contract could not be satisfied by a payment in Irish 
currency. The case of Phipps v. Lord Angksea {b) proceeded on 
nearly similar grounds, and decided, that though the charge was on 
lands in Ireland, it was, under the special circumstances, indicating the 
intention of the parties to be satisfied in English currency. In Lord 
Ormonde v. Cope (c), some stress was, no doubt, laid by Sir A.- 
Harte on the word '* sterling," on a supposed analogy to the distinction 
between sterling, and a currency in the West Indies, but the broad 
ground of decision was the same as thai mLansdovme v.Lansdotone, vis^ 
that the jointress was resident in England, and must, upon her marriage 
in that country, be presumed to have contracted for the payment o¥ her 
jointure there, and in the currency of that country. 

Whatever, then, may have been thrown out in any of these cases on thd 
peculiar force of the word sterling^ was beside the real ground on which 
they were decided. But independently of the usage alluded to in respect 
of bonds, it has been expressly decided in this country, that " sterling" 
does not, ex vi termini^ mean British currency. In Coatesv, Cott^(d), the 
Master of the Rolls states he cannot agree with the proposition, tha¥ 
before the passing of the 6 G. 4, c. 79, the word sterling, in an instru- 
ment executed in this country, can, of itself, be taken to mean any thing 
but sterling money current in Ireland ; and in a late case, of Scuify v. 
Codd, and Scully, Minorsy on a reference to the Master, to report whe- 
ther, in a renewal of a lease of 1699, (in which the word sterling was 
used,) to be executed by the Marquis of Waterford, the rent and re- 
newal fines should be English or Irish currency. Master Henn reported 
that the renewals should be in Irish currency. This report was after- 
wards confirmed, and the renewals executed accordingly. There is 
also a late case in the court 6£ Queen's Bench, Ladbrohe v. Biggs (e), 



(a) 1 )Bligh N. S. 4)3. 
rr)3LaW Rec. O. S. 88, 111. 

(e) Batty, ll9. 



(b) 6 Vin* Ab. 200, pi. 8. 
(rf, Crawf.& Dix, 67. 
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in wkich the meaning of tke wwd sterling in this country is fully con- 
sidered.* — [Richards^ B. Was there any peculiar kind of money ap* 
propriated to Ireland at the time of the execution of this lease?] — Yes; 
and it is conceired that the meaning of the reservation in the lease was» 
that the rent should be paid in gold and silver coin, and not in a debased 
currency. * Ireland had, from the eariiest period^ been deluged with a 
variety of base coin ; the Crockards and Pollards of the Henrys and 
Edwards, the mixed money of Elisabeth, the gun money of King 
Jamee, and Wood's halfpence in the reign of George, which were in cir* 
eolation abont the very period at whidi this lease was made ; and it was 
of great importance to point out in express terms in leases, that the 
rent was to be paid in pure gold or silver, the lawful money of England, 
as eontradietinguished from the adulterated coin of Ireland. The cele- 
brated letters of the Drapier afibrd, in many passages, an almost co- 
temporaneous exposition of this lease, pointing out that the tenants in 
those days were oUiged by their leases to pay sterling, which is said to 
be lawful current money of England ; and lawful metal or money is d^ 
fined by Lord Coke to mean gold or silver, in contradistinction to brass 
or copper, or other base metals, which are unlawful or fidse m^al. 2d 
Imtiivte. 576-7 ; stat. Hen. 4, c 4 ; 9 Edw. 3, c. 3. The power of the 
Crown to compel the subjects to ||ke money in payment extendss only 
to gold and silver. It might, it is true, by proclamation, put into eir- 
criation a debased currency, ex gr. of copper or brass ; but the subjects 
were not, nor could they by law, be compelled, by the prerogative of the 
Crown, to accept this base metal in discbarge of their contracts.— 
[Richards, B. Did not the Mixed Money Ckm decide the contrary?]-It 
did ; but on that point its authority has been always doubted. The only 
legal tender has been invariably gold and silver, and it requires an act 
of parliament to substitute a base metal or a paper currency (as in the 
case of Peel's acts,) for this. The Mixed Money Case^ which has been 
referred to, decided, however, amongst other things, that a contract to 
pay ^£100 sterling, current and lawful money of England," might be 
satisfied by a payment of coin, the circulating medium of Ireland ; and it 
may well be called lawful money of England, Ist, because Ire- 
land is quasi membrum Anglia ; 2nd, because it is coined in England. 
See particularly the fifth resolutionf in that case (a). From all these 
cases, it would appear that the words ^ sterling, current and lawful mo- 
ney of Great Britain,*' do not of themselves import English currency, 
but that the contract is to be interpreted according to the circumstances 
of the case and the intention of the parties : which^n this case plainly 
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♦ See also, Sprowle v. Leyye, 1 B. & Cr. 16 ; and Picardo v. Mackado, 
4 B. & Cr. 886. 
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shew the contract to have been in the currency of Ireland, at the 
time this lease was executed. On general principles, therefore, the con- 
struction put on the words of this lease by the defendant is clearly 
right ; and it remains to be considered how tliis construction is affected 
by the state of the currency at various periods in this country, by tlie 
proclamations which have from time to time been issued, and by the 
late act of the 6 G. 4, which was passed to regulate the currency in this 
country. Previous to the year 1465, 5 Bdw. 4, the currency of Eng- 
land and Ireland was the same ; and from that time till 1637, the currency 
of Ireland was depreciated one-fourth.* In 1637, Strafford's proclama- 
tion was issued, assimilating the currency of the two countries, and assu- 
ing to direct, amongst other things, << that all reservations of rents, kc^ 
to be contracted between party and party for money, should be inter- 
preted to be English, though the word sterling, or English, were not 
used." It is unnecessary for the defendant's argument to consider how 
far this was a valid proclamation, or whether the currency did, in fact, 
by virtue of this proclamation, continue the same till 1737, subsequently 
to 1721, the year in which this lease was executed,f inasmuch as these 
facts have been assumed by the plaintiff in his argument ; and if the 
plaintiff be right in this, it would follow, that as the currency of the two 
countries was identical, no peculiar nyaning or efficacy is necessary to 
be attributed to the words " current and lawful money of Great Brit- 
aifiy* as indicative of British, in contradistinction to Irish currency. In 
this sense, the words would be mere surplusage ; but if taken to indi- 
cate the kind of coin in which the rent was to be paid, they would have 
an adequate and useful meaning. If the terms of the reservation were 
" current and lawful money of Ireland," or ** current and lawful money" 
generally, there can be but little doubt that the rent would be payable 
in Irish currency ; and the question, therefore, is, whether the words 



* See the valuable work of Si- 
mon on Irish Coins, passim, Da- 
vis's Rep. 57, 59; and Lloyd & 
Goold, tempore Sugden, 350. 

f The validity of this proclama- 
tion has been questioned, inasmuch 
as it assumes a power in the Crown 
not warranted by law, of regulat- 
ing contracts between party and 
party; and the proposition, that 
the currency of th'e two countries 
remained the same until 1737, by 
virtue of this proclamation, is con- 
trary to the fact, as several procla- 
mations, effecting changes in the 
currency, were Issued in 1674, 



1677, 1683, 1689, and 1695, by 
King William and others. That 
the proclamation of 1689, at all 
events, was acted on and consider- 
ed binding, appears from the fact, 
that it fixed the English half-crown 
at 2s. 8^d., the shilling at Is. Id., 
and the sixpence at 6^d. ; and by 
this proclamation of 1689, the sil- 
ver currency was regulated, until 
the passing of the late currency act, 
the proclamation of 1 737, affecting 
the gold currency only, without at- 
tempting to alter the value of the 
silver coin. Se« Simon on Coins^ 
&c. 
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** Great Britain** can have any eflFect on this contract ? It has also been 
conceded, in the argument of the plaintiff, that if this lease had been 
nade since the proclamation of 1737, which again changed and made a 
difference between the currency of the two countries, by making the 
guinea in Ireland £1. 2s. 9d., and the half-guinea Us. 4^d., those words 
could not operate in such a way as to control the legal effect of the con- 
tract; and the practice with respect to bonds entered into since that date 
is admitted to corroborate that view. If such would have been the effect 
of this contract, if it had been executed since 1737, when the currency 
of the two countries was different, afortiorty ought it to be so, if exe- 
cuted at a period when, in the assumption of the plaintiff, the currency 
was the same ? — [Foster, B. May this not be considered as a con- 
tract for the payment of money in the coin of Great Britain, although 
according to its currency in Ireland?] — Yes. All that the lessor was 
entitled to get was £100 rent; and if his tenant before 1737, brought 
him 100 guineas, he would be eutitled to get as change only £5 ; but 
when the guinea in Ireland was laised, in 1737, to £1. 2s. 9d., then the 
value of the 100 guineas was, in Ireland, £113. 15s. ; and, consequently, 
the tenant whose contract was to pay £100 was, after payment of it by 
the JOO guineas, entitled to get change £13. 15s. In this way, the 
landlord got his £100 in the currency of the country where the contract 
was made ; and if the proclamation of 1737 had lowered the value of 
the coin, and made the guinea only worth 20s. in Ireland, whilst it still 
continued to be worth 2 Is. in England, then the Irish landlord would 
have been entitled to get, in payment of his £100, one hundred 
guineas, because in Ireland they were worth £100 only, and not £105, 
as they were worth in England. — [Pennefather, B. The words of 
the proclamation of 1737 are very different from those of the currency 
act. There was nothing in the former as to debts or contracts ; in fact, 
the Crown had not the power of altering the contracts of parties.] — By 
the proclamation of 1737, the value of the current coin was raised, and 
the effect was to lower the rents, not by making any alteration in t^P 
contract of the parties, but by satisfying that contract with the payment 
in coin of less value than it was at the time of contract — [Chief Ba- 
ron. The contract, though ambulatory, and liable to be sued on wherever 
it is, carries with it the properties which it possesses in the country where 
it was made.] — The case of Taylor v. Booth (a) is an authority for that 
position. As to the effect of the late act upon this contract, the iuten> 
tion of the proclamation of 1737, and of the act of the 6 G. 4, was dif- 
ferent. The object of the proclamation was to enable the debtor to 
discharge his debt with less gold than before; the object of the 6 G. 4, 
c. 79, was to assimilate the currency of the two countries, and this might 



1839. 




(<i) 1 C. & P. 286* 



Digitized by 



Google 



214 CASES IN THE EXCHEQUER OF PLEAS. 



1839. 



HfiVILLE 

V. 

fONSOKSr. 



liare been effected either bjr act of parliament or by proplaination. Tbe 
legislatare, in 1825, said the course taken by the proclamation of 1737 
was not fair, and restored the parties to their ancient contracts. If tkia 
had been done by proclamatioo, inasmuch as that conld not hare altered 
the contract of the parties, or if the currency act had simply made the 
guinea in Ireland equal to the guinea in England, the landlord would 
then in effect hare his rents raised, and the plaintiff here would have 
been bound, out of a tender of 100 guineas, to return only £5. Tbe 
legislature thought that this would be' a hardship. It would be clearly 
so with respect to contracts or leases made subsequently to 1737; and 
with respect to contracts or leases made antecedently to that date^ it 
would be equally unjust to alter the relation of debtor and creditor, 
which had subsisted for a period of 90 years. The preamble of the ad, 
accordingly, recites, that " it is expedient to, &c., without altering the 
relation of debtor and creditor.^ • So far as the preamble of the act is 
concerned, it is sufficiently large to meet every case. But it has been 
suggested, that the enacting words of the second section are not so larg» 
as tbe preamble, and are to be restricted to contracts made since 1737, with 
reference to the currency of Ireland ; that section, howeyer, is rery ge- 
neral ; and tUe words entered into *< at any time according to^ or with 
reference to the currency of Ireland,** are sufficiently comprehensive to 
include contracts made antecedently to that date ; and if so, why should 
the court seek to restrict them ? The statute is remedial^ and a bene- 
ficial one in its operation. The intention of the legislature appears not 
only from the preamble and second section, but from every part of the 
act, which plainly extends te all kinds of contracts ; and the court will 
give it the fullest operation, where a contrary course would alter the esta- 
blished usage of this country for centuries, and alter contracts which have 
been acted on differently for that period. The Case of the Aitomies Sf So^ 
licitorSf before referred to, is not directly applicable to this case. It waa 
decided on the fourth section of the late act ; it was there held, that 
the fees of solicitors and attornies upon retainers, since the 5th of Janu- 
ary, 1826, were within the first section of the above act, and were there- 
fore not payable in the present currency ; but, as regarded suits in pro- 
gress before the act, it was conceded, that the fees, being founded on* 
antecedent retainers, should be paid in the old currency. The contract 
in this lease must, upon the whole argnroent, be taken to have been 
entered into, in point of law, with reference to the currency of Ireland, 
and, consequently^ to have been saved and provided for by the second 
section of the currency act. The defendant is therefore entitled to* 
judgment on the demurrer. 



Mr. T,B. C. Smithy Q. C. in reply. — The first question is, what is 
the contract of the 13th of July^ 1721 ?. There has been much miscon- 
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eeption as to the natare of this contract* On the part of the plaintiff it is 
insisted, that it was a contract for the payment of £100 in English cur- 
rency and English money. It is plain, from the proclamation of 1637, 
that sterling and English were at that time synonymoas. The proclama- 
tion implies, that if sterling or English were added to any sum, the 
construction would follow, as of course, that this was British currency as 
w^ as British money ; but the rent reserved is to be construed English 
and sterling, though neither word be added. At that time Irish money 
was a fourth part less than English ; the above proclamation only res- 
tored the standard to this country, Daviis Rep. 57, 58, 59. 

The following cases shew that an English contract could, even after 
1787, have been entered into. In Lansdaume v. Lafisdowne (a), Lord 
Redesdale says, <* there is no lawful money of Ireland ; it is merely 
^'^nventional. There is neither gold nor silver coin of legal currency ; 
^'nothing but copper." And in p, 79, ^ what is the difference between 
^^ lawful money of Great Britain and sterling money ? In the statute (b) 
" under which the Lord Chancellor receives his salary, the amount is 
^ fixed in English money which is called sterling :— that amount is 
^ afterwards computed and expressed to be £10,833: 6: 8 Irish cur- 
^ rency. There is no such thing as Irish money ; — ^it is Irish currency.*' 
See also, the observations of Sir A. Harte, in Pope v. Lord Ormond(.c)f 
and those of Lord Cottenham in Noel v. Rochfort (d). It jnay be true, 
that Herlihff may have acquired a meaning since 1737, but what ground 
is there for saying, that there was Irish sterling prior to that year? the 
proclamation of 1637 shews that no such thing as sterling Irish then 
existed. — [CeifiF Baron. Your argument would go the leng^ of 
shewing, that the money was payable in English currency from 1737 to 
1826.] — During that interval it might have been satisfied, perhaps, in 
the debased currency, by virtue of the proclamation of 1737. In the 
Mixed Monet/ Case, the proclamation was after the bond, which was for 
<* £600 sterling, good and lawful money of Great Britain ;" the English 
standard l)eing, at the time of the date of the bond, the same as the 
Irish. But if the currency had been again raised by proclamation, the 
contract would have been again payable in British currency (e). 
That case, therefore, decides the legal proposition that, if a contract be 
entered into for the payment of a particular sum in the currency of the 
country where the contract is made, if that currency be afterwards de- 
preciated, and a tender made in the reduced currency, during the period 
of depreciation, it must be accepted ; but that is not the case here. 
The crown cannot vary the contract of the parties, although it may 
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yary the liability of the debtor in respect of the sum of money he is to 
tender on foot of the contract. Again, if we consider the policy of the 
6 G^. 4, c. 79, it will be found that the object of that act was to make 
parties liable to pay what they contracted to pay, and not what they 
were liable to pay at the time of the passing of the act. The preamble 
states that the change in the currency is to take place " without dis- 
turbing the relation between debtor and creditor ;" but a mere cove- 
nantee, before the covenant is broken, is not in point of law a creditor, 
Farley v. Briant (a). If a year's rent had become ^ne before the passing 
of the act, and it had been tendered in the debased currency, and the 
currency had afterwards risen, the creditor could not recover the in- 
creased sum ; but here the rent has become due since the passing of 
the act. In conclusion, it is submitted that this is essentially an English 
contract, that in the interval between 1637 and 1826 the rent might, 
perhaps, have been discharged in Irish currency, but that since the 
passing of the currency act, it is payable in the present currency, the lan- 
guage of the act applying only to covenants entered into with reference 
to Irish currency. 

Cur. adv. vuU. 



WouLFE, Chief Baron. — [After stating the pleadings, his Lordship 
proceeded as follows]: — The court have come to the unanimous opinion^ 
tliat the sum tendered was equivalent to the sum due for the half year's 
rent, and was, in fact, the half year's rent reserved by the lease of 1721 ; 
and that the plea of tender being therefore \«ell pleaded, the demurrer 
must be overruled. I am not quite sure, however, that all the court 
have come to that conclusion by the same process of reasoning. I shall 
explain the grounds of my own opinion. The present is a case of con- 
siderable importance, not so much to the parties concerned, as to the 
public at large, in consequence of the considerable extent of property 
likely to be affected by the decision of the court. The ground upon 
which I have formed my opinion, that the rent reserved by this inden- 
ture is now to be paid in the late currency of Ireland, or, in a sum of 
the present currency, equivalent thereto, is, that I think the reserva- 
tion in the lease was substantially and truly a reservation of that amount 
of rent in Irish currency. I think it was so intended by the parties 
themselves; and that when they contracted in 1721, one to pay, and 
the other to receive this sum of £100 a year rent, they had not in view 
the payment of that rent in any foreign currency, or in any other cur- 
rency than the current money of Ireland. Generally speaking, when 
parties enter into a money contract, without specifying the particular 
currency in which that contract is to be performed, they must be taken 

(aj 3 Ad. & EI. 85 r, and see H'iUon v. Knuhley, 7 Ea»t 128. 



Digitized by 



Google 



HILARY TERNf, SECOND VICTORIA. 



217 



to mean the currency of the country wherein the contract is made. 
There may be circumstances to shew that the parties contracted in 
another currency (which of course it is competent for them to do), for 
instance, in dollars, moidores, or gnineas, or in any other currency diffe- 
rent from that of the country in which the contract was made; but, in the 
absence of such circumstances, and of any proof that they so dealt, it 
must be taken that they contracted in the currency of their own coun- 
try, such as it was at the time the contract was made. Now, in this 
case, all the circumstances (notwithstanding the terms employed), ap- 
pear to me, to denote that the parties contracted in Irish currency. The 
parties were domiciled in Ireland ; the contract was to be performed 
in Ireland ; and the subject matter of the contract (namely, the land out 
of which the rent was to grow due), was situated in Ireland. All these 
circumstances are indications that the contract was for Irish currency. 
The only circumstance which tends to shew the contrary, is the use of 
the words '^ sterling, current and lawful money of Great Britain." I 
admit that these words, particularly the words " lawful money of Great 
Britain," in their popular signification, (even in Ireland) and as used 
out of Ireland, would seem to import, that the rent was to be paid, not 
in the currency of Ireland, but in that of England. But I think the 
words ^^ sterling" and ** lawful money of Great Britain," as used in Irish 
instruments of contract, have acquired the same import as the words 
" lawful money" generally, or " lawful money of Ireland." There is no 
doubt, and it is not disputed at the bar, that these words " lawful money 
of Great Britain," have acquired and have had impressed upon them this 
signification in all Irish contracts made within the last century ; our courts 
of justice have acted upon this understanding, and have given efiicacy 
to bills, bonds, and warrants of attorney, in which money was described 
in these terms, as if they imported Irish and not English currency : they 
did so, deliberately and uniformly. I remember that the question was 
raised in the year 1823 or 1824<, in the court of Common Pleas, upon a 
common money bond ; the name of the case was Sheehy v. Glouvney : 
the whole court held, that the words " lawful money of Great Britain" 
had in such instruments always been considered as not importing any 
currency other than that of Ireland for the time being. The same court 
held the same in Lansdowne v. Lansdowne, and the subsequent deci- 
sion of the House of Lords in that case did not impugn their decision 
so far as it gave those words that meaning. The House of Lords only 
decided, that in order to ascertain the real meaning of the contracting 
parties^ it was necessary to look beyond those words into all the cir- 
cumstances of the contract ; the place where entered into ; the residence 
of the parties ; the place where to be performed, and the scope and bear- 
ing of other portions of the contract upon those words ; and upon esti- 
mating all those indicia of intention, the House of Lords came to the 
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eondusion, that the contracting parties in that case did iiiean> that 
Lady Lan«downe'sjointare should be paid in English currency, and not 
in Irish ; notwithstanding that the words descriptive of the currency in 
the contract, standing by themselves, Would, in an Irish contract have 
meant Irish currency. The same observations apply to the case of 
Nod V* JRochfartf and to all similar cases, where the meaning of the con- 
tract is gathered from the particular ciccumstances which attended it* 
These cases rather strengthen than weaken the Irish authorities, which 
say that in Irish contracts, << money of Great Britain," when not con- 
trolled by external circumstances, are synonymous with '' the lawful 
money of Ireland." It was said, however, in argument, that aldiough 
these words have had the signification I give them, in instruments which 
were executed since 1737, yet, that in instruments which were exe* 
cuted before that date, they must have a different import. The rea« 
Boning on this point was this — It was argued that in 1721, by force of 
the proclamation of 1637, the currency of Great Britain and Ireland 
were one and the same, whereas by the proclamation of 1737, the cur- 
rency of Ireland was reduced one-thirteenth, and therefore, (it was 
ui^ed), although the words ^* lawful money of Great Britain" might be 
hdd to import Irish currency, in instruments made subsequently to 1737, 
yet, in instruments made antecedently to that date, they must be taken 
to import English currency. But it appears to me, that the legitimate 
inference from these premises is exactly the other way ; and, that if the 
words '* lawfnl money of Great Britain/' were held to mean the coir- 
rency of Ireland sinee 1737, when, in truth, the currency of England 
and of Ireland were different, a fortiori they may be hdd to mean Irish 
currency, when the currency of both countries was alike. From 1637 to 
1737, the currency of Great Britain and of Ireland was one and tiie 
same ; there was nothing very violent, therefore, at that period in des- 
cribing Irish money by the words '^ money of Great Britain." It was 
after 1737, when the currency of Great Britain was no longer the same 
as the currency of Ireland, that violence seems to be done to language 
by describing << Irish money" as the " money of Great Britain." It is 
to the use of these latter words, in this sense, since 1737 and not before, 
that the great objection lies. Once admit that they bear that meaning 
Bfier 1737, and there is not the slightest difficulty in giving it to 
them before that period. In fact, it must have been before 1737, thut 
the words " money of Great Britain" acquired the signification they 
afterwards bore : they acquired that signification when it was indifie- 
rent whether it was expressed by those words, or the words ^' money 
of Ireland," and having once acquired it, they retained it. This seems 
to me the origin of the undoubted, universal, and recognised pnustice in 
Ireland, of reading the words '^ money of Great Britain*" in Irisk con- 
tracts, in the same signification as the words *^ money oi Ireland." I am 
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iherefore, of opinion, that if these words "lawfal money of Great 
" Britain" were held to signify Irish currency, in instraments made sub- 
sequently to 1737, a fortiori ought they to be held to denote Irish cur- 
rency in instruments made antecedently to that date. If I am right then, 
in assaming.that the parties to this instrument contracted to pay iu the 
Irish currency, as it then was, it is a well settled principle of law, that 
the contract is to be fulBUed in the currency as it stands, when the con- 
tract is to be fulfilled. The Mixed Money Case shews this. In England, 
from the earliest period, the currency has undergone the greatest fluc- 
tuations in value ; and yet, the uniform practice has been to pay 
ancient rents and moduse« in the currency of the day of payment It 
follows, therefore, that down to the passing of the late currency act of 
the Q G, %c 79, the rent in this case was to be discharged by a pay- 
ment of the same number of pounds in the currency of Ireland ; in other 
words, that at the time of the passing of that act, the tenant's liability 
under this lease was to a payment of £100 per annum of the then Irish 
currency. Indeed, that proposition seemed to be admitted in argument 
at the bar. It was an admission which was made of necessity, as it could 
not be controverted, that down to Ijie period of the passing of the late 
act, all leases similarly circumstanced with the present entitled the les- 
sors to the reduced rent only ; and that rent only they uniformly have 
been paid. This, then, renders it necessary to consider the effect of the 
currency act. Upon this point I confess I feel no difficulty. I am of 
opinion, that the effect of the act was, in no-wise to alter the existing 
relation of debtor and creditor; and that parties, who were previously 
liable to pay a certain amount of gold and silver, continued liable, after 
the passing of the act, to the payment of precisely the same amonnt. 
Their liability, such as it was on the day before the passing of the act, 
whether it had been previously affected by fluctuations in the currency 
since the contract was made, or whether no such fluctuations had occur- 
ed since the contract ; the terms remained, I think, unchanged by the act. 
It seems to me, that in the clearest terms, the preamble of the act de- 
clares such to be the intention of the legislature, and all the subsequent 
sections carry out that principle with the greatest care. The second 
section relates to contracts of the present description ; and the other 
sections of the act are framed tp meet the cases of liabilities of a public 
nature, not arising from mere private contracts. Every provision^ in 
the act shews, that the legislature sedulously labored to secure from the 
slightest variation, in point of real amount, every existing liability, pnblic 
and private. If tbe legislature had intended to interfere with existing lia- 
bilities, it is imposssible, I think, to imagine, that it would not have de- 
clared snch intention, and have also explained to what extent such varia- 
tion was to be carried. Upon the ground, therefore, that at the time of the 
passing of the 6 Cr. 4, c. 79, the tenant was liable to pay his rent in the re- 
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duced currency only, and that it was not the intentien of the act to in- 
crease his rent — I am of opinion that the demurrer oaght to be orer- 
ruled, and judgment giren for the defendant 

Pennkfathbr, B.— This being a question of rery general import* 
ance, affecting a great deal of property in this country, although I con- 
cur in the opinion of the court, it appears to me that the public ought 
to be put in possession of the grounds on which I concur in that opinion. 
I do not take exactly the same riew of the subject the Chief Baroiv 
has done. If I did, I should have arrired much more easily at the 
same conclusion. I consider this to be a case of considerable difficulty ; 
but, on the best consideration I have been able to give it, it appears to 
me, that the tender made by the defendant was a sufficient one, and that 
he is, therefore, entitled to the judgment of the court. The pleadings 
liave been stated with great minuteness by the Chief Baron, and it is, 
consequently, unnecessary for me to make any further allnsioB to them. 
I shall, then, as briefly as 1 can, state the views which I entertain of this 
case, and the grounds upon which 1 rest my judgment. It is necessary to 
consider the state of the law with regard to the currency of Great Britain 
and Ireland, as it stood at different periods. I think it may be collected 
that, on the settlement of the English in this country, in the reign of * 
Henry 2, the currency of England was established as the currency of 
Ireland ; but, that at different periods, in consequence of the disturbed 
state of this country, several variations took place in the currency. Base 
money having gotten into circulation, the proclamation of 1637 defined 
what was to be the lawfnl currency of Ireland ; and, by that proclama- 
tion, bringing back the currency to its former standard, it was declared, 
that " sterling lawful money of Great Britain" should be the currency 
of Ireland, and that contracts wherein that expression was found should 
be taken to intend the currency of Ireland. So matters continued until 
1737; and, during ^the interval between that year and the year 1637 
the lease which forms the subject of this action was made. It purports 
to be a demise of lands situated in the county of Kilkenny ; the parties 
were all resident in Ireland; and it reserves a rent of **£ 100 sterling, 
current and lawful money of Gieat Britain." That was the contract, 
as made in 1721. It is a contract which would have been satisfied, un- 
questionably, by the pajrment of £100 sterling, as money was then cur^ 
rent in Ireland, because, at that period, there was no distinction between 
the currency of that countiy and of England. It must be taken as a 
contract to pay yearly so much lawful money of England or Ireland, by 
reference to the value of motfeyas it then was. It thus appears, that 
the sum to be paid, from the execution of the contract to the year 1737, 
was money of the value of the currency of Great Britain. It remains 
to be considered, what was the effect of the alteration made uk the 
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currency in the last-mentioned year, having regard to the manner in 
wliich that alteration was effected. It is to be observed, that the alter- 
ation then made in the currency was not by act of parliament, but by 
the prerogative of the Crown, in virtue of its inherent privilege of de- 
claring, by its proclamation, at what amount tlie gold and silver coin 
shoold be current in any part of the King's dominions. Accordingly, 
the prodamation of 1737 declares that the guinea, or the gold coin 
called the guinea, should pass for £1. 2s. 9d, and the shilling for Is. Id., 
&e. In such terms was that proclamation couched. I should have had 
great doubts, at the time, as to the effect of that proclamation on the 
contracts of parties. If, as the Chief Baron thinks, (and I am far from 
saying he may not be correct in so thinking) the parties to this lease 
contracted for the payment of £100 in the currency of Ireland, of what- 
ever amount that currency might be at the time the money was to be 
paid ; then, unquestionably, the contract would have been satisfied after 
(he year 1737, by a payment made according to the value put on the 
pieces of money by the proclamation of that date ; for, in that case, it 
must be taken, that the parties contracted respectively to receive and 
pay £100, whatever might be the nominal value of the £1, according to 
the currency of Ireland. I have, however (I must confess), great diffi- 
culty in coming to the conclusion, that such was the meaning of the 
parties to this contract. If a bond had 1>een executed a short time pre- 
viously to 1737, in consideration of an actual payment of 100 guineas, 
and the obligation had been for the payment of £105 << sterling, current 
and lawful money of Great Britain," I think there would have been 
great difficulty in maintaining, that the contract was performed, and 
the obligation discharged, by a payment in 1738, not of 100 guineas, 
but of a number of guineas and shillings equivalent to £105 of the then 
Irish currency. There would have been great difficulty, in my opinion, 
in maintaining such a proposition, if an action had been commenced in an 
Irish court of justice, and still greater difficulty, if an action had been 
brought in an English couii;. If that difficulty would have existed in 
the case of a contract not connected with lands, let us see whether a 
contract relating to lands, and concerning the receipt of rents growing 
out of those lands, onght to have received a different consideration, or 
a different construction. If I had been living in 1738, and an action 
had been brought on this contract in Westminster Hall, it would have 
appeared to me, that the contract would not have been satisfied by the 
payment of any lesser sum than £100 of the British currency. If, 
therefore, I were to form ray own opinion as to the construction of this 
contract, I rather think I should not come to the same conclusion as the 
Lord Chief Baron has arrived at. But it is probable that my 
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view of the subject may be a mistaken one ; I say so, not only from de- 
ference to the opinions of other members of the coort, but from a consi- 
deration of the construction that for a long series of years has been given 
to similar contracts. It must be admitted, that in leases of this description, 
during the interval between 1737 and the passing of the currency act, the 
rent would have been considered as payable in the reduced money, or in 
other words, in the then Irish currency. Such a construction was either put 
on the original contract of the parties, in order to give eflPect to their in« 
tention, or else, common usage must have given an effect to the pro- 
clamation of 1737, beyond what, in point of law, it ought to have luid. 
But, although such construction were given to instruments thus circum- 
stanced for so many years, I should still have hesitated as to the suffi- 
ciency of that circumstance to determine my judgment on the present 
occasion, had I not found almost a legislative declaration that such con- 
struction was right. That legislative declaration is, I think, to be found 
in the third section of the currency act. The act recites, that it is 
expedient that a change should take place in the currency, without 
altering the relation of debtor and creditor ; this recital, it has been pro- 
perly said, may furnish a key to the act. But, it still leaves open the 
question as to what was the relation of debtor and creditor within the 
meaning of the act ; whether it has reference to the time of the passing 
of the act, or to the making of the original contract? 

The act recites the exact difference bet ween English and Insh currency, 
and must, according to my apprehension, be understood (if nothing more 
were to be found in it), as speaking of Insh currency less by one- thirteenth 
than the currency of Great Britain. The second section states, &c. — [Hii 
Lordship here read the section, the substance of which is stated in tlie 
Equity part o£ this work. p. 176, n.j — If the case rested on this section 
alone, I should still feel much difficulty (and this was the only section to 
which the defendant's counsel drew tlic attention of the court), because it 
strikes mo, that the second section, having directly noticed Irish currency 
as being less by I-13th than English currency, the leases and contracts 
spoken of in the second section must be taken to mean those executed 
with reference to such Irish cuirency. Now, according to the fair con- 
struction of these words, that ought to mean such Irish currency as had 
already been mentioned in the previous part of the act If, therefor^ 
we were to rest on the second section alone, it could not be said, thi^t 
this was a contract or lease made with reference to Irish cnrreney, 
within the meaning of the act ; inasmuch as it was a contract or lease 
made not with reference to Irish currency, less by l--13th than British, 
but with reference to Irish currency of the same value as British. This 
(as it appears to me) would leave the matter stilt in great uncertainty, 
notwithstanding the general words of the act. And although the ivord 
such is not to be found expressly in the second section, yet, it is at best 
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^oobtfnl whetber, in fair constraction, that word oaght not to be im- 
plied, even though the first section professes not to alter the relation of 
debtor and creditor ; for it conld not be said to alter that relation, if 
this were to be construed as a contract to pay in British currency, or 
as the value of money was at the time the contract was made. But, 
whatever doubt might exist npon the first and second sections 
of the act, it appears to me, that the third section puts a construc- 
tion on the whole, and recognizes the change which had taken place 
since the proclamation of 1737, in such a manner as obliges me to say, 
that the contract created by the lease ought to receive the construction, 
that at the time of the passing of the currency act, the tenant was a 
debtor only to the amount of the altered rent, or of the rent in the de- 
preciated currency, and not a debtor to the amount of the rent in 
British currency, and if that be the case, the relation of debtor and cre- 
ditor ought not to be altered by a contrary construction. The third 
section was made with reference to certain debts of the Crown, and also 
to certain rents payable to the Crown, and, amongst others, the quit 
rents. The quit rents originated between the year 1641, and the year 
1662, or the restoration of Charles 2, and, consequently, were reserved 
at a period when the currency of Ireland, by the proclamation of 1637, 
had been made equal to that of Great Britain, and were payable, there- 
fore, originally in British currency, or, at least, in a currency equal 
thereto. The Chief Baron considers them to have been payable in 
Irish currency, but they were expressed to be payable in "lawful money 
of Gr^at Britain," and were paid in the currency of Great Britain until 
1737, from which period they were paid in the reduced currency. — [His 
Lordship, having read the third section* proceeded.] — The efi^ect of this 
clause is, to recognise the legality of the practice which had taken place 
of discharging, in the reduced Irish currency, the rents payable to the 
Crown, which had been originally reserved in British currency. It adopts 



♦ The 3d section (after reciting 
the 56 G. 3, c. 98, s. 26; enacts, 
that from and after the commence- 
ment of this act, all duties of cus- 
toms, excise, taxes, stamps and 
postage, and all rents and reve- 
nues payable to his Majesty, his 
heirs and successors, and all other 
public dues and duties, and reve* 
nues whatever payable in Ire- 
land, and all drawbacks, boun- 
ties or allowances, in respect of 
any such duties, shall cease to be 
estimated in Irish currency, and 
shall be converted into British 
currency, in all cases where the 



same are not payable in British 
currency at the time of the com- 
mencement of this act ; and shall be 
estimated, levied collected, recei ved, 
accounted for and paid by the several 
commissioners and officers undeV 
whose management such duties, 
drawbacks, bounties or allowances 
are collected, accounted for, and 
paid in British currency, so becom- 
ing the currency and lawful money 
of the United Kingdom, to be cal- 
culated after the rate of 12- 13th 
parts as aforesaid, of the sums 
which were to have been respect- 
ively paid in Irish currency, &c. 
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the reduced Irish currency as the future debt to be discharged by the 
debtors of the Crown« and, thereby, recognises the change which bad 
been effected in the yalne of the quit rents by the proclamation of 1737. 
I ooncei^e, therefore, that whateirer opinions or views I might have en- 
tertained with respect to this contract, or to the usage which had pre* 
Tailed in rdbtion to contracts of a similar description, I am bound to 
give up those opinions and those views, in deference to the enactments 
of the l^slature, declaring, if not expressly, yet, by thestrongest impli- 
cation, that the prodamation of 1737 bad the efficacy of altering, or, at 
least of coBskrntng the original contract, in the manner in which the 
Chict Baron has construed it. Such altered state of things must, 
therefore, be considered as tlie relation of debtor and creditor. That 
being l^e ease with regard to the public revenues, I think it most be 
taken, that all other contracts were intended to be affected in the same 
manner. I will not say anything more as to the meaning of the words 
^ lawfol numey of Great Britain/' (which, it is quite true, were, in the 
intervd between 1787 and 1826, construed in our courts, as meaning 
tlie currency of Irehind),'or how far they might be considered as affecting 
the question. For the reasons I have mentioned, 1 have come to the 
conclusion, that the demurrer in this case ought to be overruled. 



FosTisR, B. The facts in this case may be briefly thus stated : — 
In 1721, a lease was made, reserving "£100 «^/tii^, m/;T«»i<ait</&2tr • 
Jul money of Great BritaiHy" the currency in Crreat Brtt.iin and Ireland 
being then the same. In 1737 a proclamation issued, debasing the 
currency of Ireland, that is, declaring that every coin of gold and silver 
should represent 1-1 3th more of the currency of Ireland than it had 
done antecedent to that proclamation. The effect ^its, that immediately 
after this proclamation, a debt of £100 might be paid and satisfied by 
12-13ths of the same weight of gold and silver that it could have been 
paid and satisfied by, antecedent to the proclamation. Such a proceed- 
ing, on the part of the Crown, is obviously not consistent with natural 
justice, and, in the present day would, I presume, not be attempted 
without the authority of an act of parliament As a matter of strict law, 
however, I apprehend that it cannot be maintained that the Crown had 
no power to do so. The power to do so seems to me to be amongst 
those prerogatives which are laid down by books of the highest autho- 
rity to be inherent in the CroWh of these realms, the exercise of which, 
however, as a matter of prudence, in later and more enlightened times, 
is qoite another qnestion. We must, in the present case, and in the first 
instancy, make up our minds as to the legality or illegality of this act of 
the Crown in 1 737. The power of the Crown, in this respect, will be 
found elaborately treated in If ales Picas of the Croivn, more elaborately 
than in any other work, fn 1 I/ale P. C\ 191, it is thus laid down : — 
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^ As to the second essential of coin> it is the denominaied and exirinm 
<* vcdue which is, and of right onght to be given by the King, as his iin» 
^* questionable prerogative." And, in the next page — '< He may en- 
^ hance the external denomination of any eoin already established, by 
" his proclamation ; and thus, it hath been gradoally done almost in all 
<< ages, as wiQ appear by what follows in this chapter. This is sometimes 
^ called enhancing of coin, and sometimes enhancing it, and it is both. 
^ It is an enhancing of coi|t, in respect of the extrinsic ralae or deno- 
*< mination, bnt an imbasing in regard of the intrinsic valae ; -as, for in* 
^ stance, when, in the reign of Edward 4, a noble was raised to a higher 
« rate by 20d.'* Now, this is exactly what the proclamation of 1737 un- 
dertook and accomplished : as the noble was raised to a higher rate by 
20d. in the reign of Edward 4, in England, so a guinea was raised to a 
'< higher rate, by 2 Id, in the reign of 0. 2, in Ireland. Lord Hale goes 
on to consider the parallel and analogous operation of imbasing the coin, 
not by enhancing the denomination, bnt by a larger mixture of allay ; 
and he observes, in page 193 : — ^ It is true, that the imbasing of nioney 
** in point of allay hath not been very usually practised in England, and 
'* it would be a dishonour to tlie nation if it should. Neither is it safe to 
^ be attempted without parliamentary advice ; but avrefyy if we re- 
" sped (he right of the thing^ it is within the King's power to do it." 
Again, in page 194 — '* All that a man can conchkte upon these isj that 
<Mt is neither safe nor honourable in the King to imbase his coin below 
*^ sterling : — if it be at any time done, it is fit to be done by assent of 
'* Parliament: but certainly, all that itcondudes b, that^m nondebuiiy 
*^ hut factum valet*" Now, these last words exactly describe, I think, 
both the character and effect of the Irish proclamation of 1737. As to 
the character of the preceding, ^Sm rum debitit — as to its effects, yac^unt 
valet. And, accordingly, I hold it unquestionable, that from 1737 down 
to the passing of the late currency act, 6 6^. 4, c 79, the £100 of rent 
which had been reserved originally in the sterling, current, and lawful 
money of Great Britain, which was at that time also the currency of 
Ireland, could be paid and satisfied, from the year 1 737 until the year 
1826, in the debased currency of Ireland; that is, by. the payment of 
12-13ths of the quantity of gold or silver which would have been re* 
quired to pay atid satisfy it the year after the lease was made, that is, 
in the year 17S2, and from thence till the year 1737. If this be so, the 
question then becomes reduced to this — Is there any thing in the cur- 
rency act of 6 6r. 4, c. 79, which has altered the state of things which 
prevailed from 1737 to 1826, and which has again restored to this lease 
of 1721 its original efficacy of imposing upon the tenant the payment 
thenceforward, that is, from 1826 to the present time, of that l-13th of 
gold or silver, from the payment of which he had been absolved by the 
proclamation of 1737, from the year 1737 to the year 1826 ? Now, it 
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appears to me clear, first, that the carrency act never intended to have 
any such operation. Secondly, that it has not, contrary to its iatenttoii, 
enacted any thing that can have that operation. It is manifest to nse^ 
from the whole frame of that act, and from the manner in whitik it has 
provided for all the several relations which it has dealt with, ^eriatimj 
throoghont all ito enactments, that it meant to change only Barnes, bst 
not things, and to leave all contracts exactly as it found them ; and nei- 
ther to improve nor disimprove the condition of any creditor, and nei- 
ther to absolve nor to burden, in any degree, way debtor; nor to affect or 
alter, in any mann^, the quantity of gold or silver which any one man had 
to pay to another ; and, that it only provided for the calling of those 
q^uantities of gold and silver by new names. Thus the quantity of geld 
or silver which, before the passing of the act was called £10Q, wai^ 
after the passing of the act, to be called £92. 6s. Ifd. If this view be 
borne out, it settles the present question. Before the passing of this 
act, the rent in question could have been satisfied by the payment of 
£100 Irish currency ; and, after the passing of this act, the rent would 
be satisfied by the payment of the same gold and silver pieces, bat they 
would go under the new name of £92. 6s. 1^. But the landlord, in the 
present case, relies upon it, that there is a virtue in the act, which entitles 
him to receive more gold and silver, to the extent of £7. 13s. 10^ of 
the new currency, than he received before the act passed. Let us see 
whether the act has indeed this operation. It is a part of the recital of 
the act, that it is expedient that the currency of Ireland should be assi- 
milated to the currency of England, " without disturbing the relation io' 
tween debtor arid creditor'' It is unnecessary to observe^ that this rela- 
tion would be completely disturbed in the present instance, if the debtor 
has indeed to find £7. 13s. 10;^d. of the new currency, ingoldorsilver, 
more than be had to find the year preceding. But it has been sought, 
in argument at the bar, to meet this, by saying, that the relation be- 
tween debtor and creditor, which the legislature meant not to disturb, 
was that which existed in 1737, namely, 89 years before the passing of 
the act, and that the act was indifferent as to disturbing the relation 
which it found established during the 89 years preceding. I cannot for 
a moment assign such an intention to the legislature. It appears to me 
to shock the common sense of mankind, to suppose that the act coold 
have meant to refer the word '< disturb," which signifies an alteration in 
the present state of the "object disturbed," to a thing which had ceased 
to exist for 89 years. But the question remains, whether the act may 
not, by the unskilfulnessof some of its enactments, have frustrated what 
I think we must acknowledge to have been its professed intention* Acts 
of parliament sometimes have so done, but I do not think any thing of 
the kind has been done here. The second section of the aot eoaeted, 
that all leases executed at any time before the commencement of thii' 
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act according tear with reference to the currency of Ireland^ shall, after the 
commencement of thi? act, be discharged and satisfied according to the 
amount thereof in snch British currency, to be calculated in manner follow 
ing, that is, by a sam of such currency of the United Kingom, less by 
l-iSth part than the amount of such sum expressed according to the 
currency of Ireland. Now, this will put an end to all question in the 
case, if we can see our way to the conclusion, that the lease in question 
was, at the time of the making of the lease, executed with reference to 
liie currency of Ireland. But wiis it not so ? What was the currency of 
Irdand at the time of the execution of the lease? Why, the same as 
that of l!!ngland; and did not the words, £100 «f^/tn^, ctarent and 
lawful moneff of Great Britain^ in the year 1721, refer to the currency 
of Ireland^ exactly as much as to the currency of Great Britain ? There' 
was no distinction between those currencies at the time, and any words 
which referred to the one must, therefore, have referred to the other 
also. The words of this second section, therefore, appear to me to 
apply, accurately and in terms, to the existing case. And if ingenuity' 
can suggest a doubt, as to whether currency of Ireland must not, ex vi 
termini, tae^n the debased currency, even before the debasement had 
taken place, still, at the utmost, it can only be such a doubt as the pre- 
amble may legitimately be called in to solve ; and the moment the pre- 
amble is let in to aid the construction, the doubt will cease. But there 
b a further view of this part of the question, important to be borne on 
mind. It has ever been the conrse of decision m this country, that the 
words used in this lease, " sterling, current and lawful money of Great 
Britain,** do not import, in legal parlance, British currency, as contra* 
distinguished from Irish currency, unless there are particular circum- 
stances in the transaction, as in the case of Lansdowne v. Lansdowne, ta 
ahew that the parties so intended it. If there are no such special cir- 
cumstances, these words have uniformly been construed, as importing that 
the payment is to be made in the coin of Great Britain, but according to 
the currency thereof in Ireland. Coin is one thing — currency is another ; 
and they ought not to be confounded, though they constantly are so. Cur- 
rency is the computed value at which the coin is to be accepted. These 
words have, by a long course of decision, been taken to import, that the 
payment is to be made in guineas, half-guineas, half-crowns, shillings, 
and sixpences, coined at the tower of London ; and not in doubloons, 
pistoles, and dollars, coined in Portugal and Spain; although all the latter 
have, from time to time, had occasionally a currency in Ireland, and happen 
to have had such at the time this lease was made, and also at the time 
of the proclamation in 1737, as is manifest on the face of that proclama- 
tion. These words, " current and lawful money of Great Britain," if 
employed after the prodamation, when there were really two currencies, 
Would still, according to the course of decision, have been construed to 
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mean only the Irish debased carrency. — A muUo fortiori^ I think tbejr 
most be taken to have had the same effect in 1721, when there wae 
but one onrrency. Bnt there are other enactments in the statute to 
which we most refer. I suggested, in the course of the argument at the 
bar, that the quit rents would afford a test by which this question should 
be tried. My inyitation to that discussion was not responded to; bnt 
let us now see how the matter stands. The Sd section of the act prondes 
^pressly, that all the rents payable to his Majesty shall cease to be es- 
timated in Irish currency, and shall be converted into British carrency, 
to be calculated after the rate of 12- 13th parts, as aforesaid. Now, ob- 
senre, that these quit rents had originally been reserved, when the cuiv 
rencies of Great Britain and Ireland were the same, that is, before the 
debasement of the Irish currency had taken place. In that respect, these 
Irish rents are exactly analogous to the rent reserved by the lease of 
1721 ; yet, we see the act expressly provided that they are to be paid in 
12-13ths of the new currency. Now, can any one suppose that this act 
meant to place the ordinary landlord in a more favored situation than the 
Crown? Yet, that is what is contended for here by the plaintiff. 
The plaintiff asks here for what the act says, emphatically, the Crown 
shall not have, namely, payment, in the new currency, of the additional 
1- 1 3th. It may then be asked, why did not the currency act mention the . 
ordinary landlord as well as the Crown ? The reason appears to me ob- 
vious, because the legislature considered that the case of the ordinary 
landlord was sufficiently provided for by the second section. But the 
Crown could not be bound, unless specifically named ; and therefore, the 
third section provides for the case of the Crown, and says it shall be 
dealt with in the same manner as had been already provided with respect 
to the ordinary landlord. A farther light, as to the intention of the le- 
gislature, is thrown by the enactment of the 4th section,-that this act 
shall not be deemed to increase or decrease, or alter the quantity of gold 
or silver coin, in reference to any sum mentioned in any act of par- 
liament in force at any time prior to the commencement of this act. 
Here, the test of not increasing or diminishing or altering the quantity 
of gold or silver is expressly acknowledged and set forth by the ad, in 
reference to a variety of matters enumerated in the 4th section ; and 
though this enumeration does not include a rent reserved by an ordinary 
lease, it appears to me that the reason manifestly is, that the legislature 
considered that the same result had been efficiently obtained, with regard 
to such, by the mode of computation directed in the 1st and 2d sections, 
and that the 4th section was necessary only for such supplemental matters 
as the antecedent sections had not reached, such as franchises, tolls, &c. 
On the whole of this case, I see the declared mind of the legislature 
not to affect the validity of contracts, but only to give new names to 
given weights of gold and silver in Ireland, and I think that it has, efi- 
eiently and satisfactorily provided for carrying that intention into effect. 
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Richards, B. — I concur in the jadgment of the coort The subject 
has been so folly discussed by the several members of the court who 
have preceded me, that I conceive it to be unnecessary to state my views 
as much at length as I otherwise would have done. It is, therefore, 
sufficient to say, that in my opinion, the effect of the proclamation of 
1737 was to enable the lessee to discharge his liability under the lease 
in question, by paying £100 of the currency of Ireland as established by 
that proclamation. I am of opinion, that, such only was his liability up 
to the passing of the 6 G. 4, c. 79. That act of parliament was not 
passed with the view or intention of changing or affecting the existing 
rights or liabilities of debtor and creditor, or the contracts of parties. 
The act in terms disclaims any such intention ; and without proceeding in 
detail through the different sections, suffice it to say, it appears to me, 
that no person was bound to pay one farthing more after the act came 
into operation, than he was bound to pay previously. He was bound 
to p^y just as much in the new currency as he was in the old, and no 
more. For these reasons, I concur in thinking, there should be judg- 
ment for the defendant, although I am far from saying it is not a sub- 
ject of considerable difficulty. 

Demurrer overruled. 
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Thursday y January ^\8t 
PRACTICE— NOTICE OP BAIL. 
Anokymous« 

Objection to a notice of bail, that the bail were therein described as j^ notice of 

householders instead of housekeepers as required by the first General ^>1 "> which 

the bAil Are 
Rule of Hilary, 1832. In support of the objection the case of Foudrinier described as 

T.P,fc(«) was cited. *u''::ffidenr 

Pennefather, B.^ — What is the difference between householder 
and housekeeper ? I can see none, and must therefore disallow the 
objection.! 



(a) Cases in the Queen's Bench, ante p. 2. 



* Solus. 



f This has been held a fatal objec- 
tion by the Court of Queen's 
Bench on several occasions ; in 
addition to the case above cited, 
see Heron v. Nugeniy 6 Law Rec 
(2d series) 20, and note ib. ; and 



Anonymous, 1 Craw. & Dix. 83. 
Sed vide the case of Atkituton v. 
Graves, in the Court of Exchequer, 
Easter Term 1838, 6 Law Rec 
(2d series), 2 H. 
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Where an in- 
folvent took 
defence to an 
fjectment 
brought by hu 
assignee, the 
court reAised 
to interfere, 
either by set- 
ting aside the 
defence, or by 
compelling the 
defendant to 
give security 
for co8t% it ap- 
pesring, that 
in conftequence 
of his refusal 
to give up pos- 
session of the 
premises, he 
still continued 
a prisoner, and 
had not 
obuined the 
benefit of 
the act for the 
relief of iosol- 
irent debtors. 

A defendant 
in ^ectroent 
will not be 
compelled to 
give security 
for costs, un 
les» under very 
special cir- 
cumstances. 



280 CASES IN THfi EXCHEQUER OF PLEAS. 

Wednesday, Janaary 2S(/. 

PRACTICE— SECURITY FOR COSTS BY DEFENDANT IN 
EJECTMENT— INSOLVENT— ASSIGNEE. 

Lessee Evans v. Reiuly. 

Mr. Battbrsby moved that the appearance, plea and defence, filed 
in this caose, in the name of the defendant, might be set aside, and that 
the plaintiff might be at liberty to mark judgment, notwithstanding the 
said appea^nce, plea, and defence ; or, in case the court should not set 
aside the same unconditionally, that they might be set a&ide, unless 
the defendant should give security for costs within a week. 

The ejectment was brought by the lessor of the plaintiff, as assignee 
of the defendant, who was an insolvent. The affidavit of the former 
Stated, that the action was, brought by the directions of the Insolvent 
Court, to recover possession of certain lands and premises, the property 
of the defendant, situated in the county of Cavan. That the defendant 
was a prisoner in the Marshalsea, where he had been confined from the 
time of his arrest, in October, 1837. That the principal and almost the 
only property returned in the defendant's schedule, was his interest in a 
lease of the lands in question ; and that, in consequence of his hav- 
ing refiised to give up possession thek*eof, he had not obtained the bene- 
fit of the act for the relief of insolvent - debtors. The affidavit also 
charged, thai the original arrest of the defendant had been fraudulent 
and collusive, and that his object in taking defence to the ejectment was 
to defraud his creditors, and prevent his property being made available 
for their benefit. ' 

In support of the application, the cases of Doe dem. Vaughan v. Hick- 
ardeon (a), and Doe dem. Greer v. Keily (^), were referred to. 

Mr. James Shiel, contra. 

Per CuriauL* — As the defendant has been served with the ejectment 
in this case, we cannot compel him to give security for costs. This 
court cannot thus be rendered ancillary to the proceedings of the Insol- 
vent Court. The defendant being in possession of a farm, becomes an 
insolvent, and bis assignee having brought an ^ectment to get posses- 
sion of the farm, the insolvent chooses to take defence. That is not a 

(«) S Huds.& Bro 117. 
(6) Id. lis, n. ; And see a cese, 1 Law Rec. O. S. 57- 



* PfiNNEFATHER and RiGUAKDS, Barons. 
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case in which this court wiH ioterfere, or take npon itself to jadge 
of the merits of the action. As a general rule, the court has no autho- 
rity to compel a defendant in ejectment to give security for costs. 
We have had occasion to consider the subject more than once, and such 
is the opinion at which we have arrived. There may, doubtless, be very 
special cases, forming an exception to this rule, and in which the defend- 
ant v^ill be compelled to give security for costs ; but, in the present in« 

stance, we must refuse the application. 

Motion refused, with costs.* 
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* In the following case, which 
came before Pbnnepathbr, B., in 
Chamber, on the 7th of February 
last, his Lordship, under the spe- 
cial circnmstances, made an order, 
compelling the defendant to give 
aecvrity for costs: — 

PRACTICE — SECURITY FOR COSTS BY 
OBFBNDANT IN EJECTMENT. 

Lessee Henderson v. Ha^han* 
Mr. Acheson Henderson applied, 
<< that the defence taken by the de- 
fendant to the ejectment in this 
cause should be taken off the file, 
and that plaintiff should be at liber-. 
ty to mark judgment forthwith, or 
that the defendant should be or- 
dered to give security for costs 
and mesne rates.'* The application 
was grounded on the affidavit of 
the agent for the lessor of the 
plaintiff, which stated that David 
Cunningham, who ,held and holds 
a large bleach- green and premises, 
in all 82 acres, from the lessor of 
the plaintiff, under a lease, being 
greatly in arrear of rent, the pre- 
sent ejectment for non- payment of 
rent was brought against him, as of 
Michaelmas Term, 1838, and that 
the same was served on the said 
D. Cunningham and the defendant, 
who was a mere cottier, holding 
half a rood of land and a house 
jointly with his brother ; that de- 
fence had been taken by him for 
all the lands and promises in the 
ejectment ; that deponent was con- 
vinced and believed that same was 
taken at the instance, by the direc- 
tion, and at the expense of the said 
D. Cunningham, in order to retain 
possession, and to prevent the les- 



sor of the plaintiff from having 
costs against him, and also to d^ter 
him fVom bringing down the record 
for trial agamst the defendant; that 
the defendant only came to reside 
on the lands since the 1st of No- 
vember last, and that he works as 
a laborer for the said D. CaiiBing- 
ham^ and was not, as deponent be- 
lieved, worth £5 ; that £270 and 
upwards was due for rent out of 
said premises; that neither Cun- 
pingham nor the defendant bad, 
as deponent believed, any jvst 
or lawful defence; that since 
the ejectment was brought, the 
said Cunningham had greatly di- 
lapidated a mill on said premises, 
and that the lessor of the plain tiffa 
had a just, clear, and legal title and 
right to recover possession of said 
bleach-green and premises, as de« 
ponent was advised and believed. 

The attorney for the plaintiff 
also made an affidavit, in which he 
stated that he had recently (since 
the swearing of the agent s affida- 
vit), received a letter from him, 
stating that the defendant had since 
gone to America. 

Counsel cited Doe dem. Vaughan 
V. Richardson, 2 Buds, h Bro. 1 17; 
Doe dem. Greer v. Kelly, id. 1 18, w. 

Pennefather, B. — JLetthe de- 
fendant give securityfor costs with- 
in one week ; and in default there- 
otj let the defence be set aside, 
and the lessor of the plaintiff be at 
liberty to mark judgment. 

1^" In addition to the cases 
above cited, see Lessee Pilkington 
v. Scott, 4 Law Rec. 2d Ser. 208, 
and Lessee Vaughan v. Richardson^ 
ILawRec. O.S.S56. 



In eject- ^ 
ment fbr non- 
payment of 
rent, the de- 
fendant was 
coqapelled to 
give security 
for costs, whero 
It appeared 
tbHt he was a 
mere cottier, 
and that for 
the purpose o^ 
depriving the 
landlord of 
costs, defence 
had been taken 
in his name by' 
the principal 
tenant, whp 
had been dita* 
pidiiting the 
premises since 
the ejectment 
Ivas brought. 
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£j«etmeot 
on tb« title. 
The notice to 
quit, for the 
purpoae of de- 
termining the 
tenancy, was 
aerred bjthe 
receiTer ap- 
pointed by the 
Court of 
Chancery in 
the matter of 
the lessor of 
the plaintiff (a 
minor). 

Held, that 
an attested 
and compared 
copy ofUie 
order in the 
minor matter 
niferring it to 
the Master to 
approve of a 
proper person 
to be receiver ; 
an attested and 
compared 
copy of there* 
port stating A. 
to be a proper 
person to be 
receiver ; and 
an attested 
and compared 
oopy<^ 
the order re- 
quiring the 
tenants to pay 
their rents to 
A.» as such re- 
ceiver, were 
sufficient evi- 
dence of the 
fact, that A. 
was the receiv- 
er m the minor 
mat ten 

Held, ih^t it 
must be pre- 
sumed that the 
receiver had 
authority to 
determine the 
tenancy by ser- 
vice of the 
notice to quit 



2S2 CASES IN THE EXCHEQUER OF PLEAS. 
Mondayy January 14^ 

EJECTMENT— AUTHORITY OF A RECEIVER TO SERVE 
A NOTICE TO QUIT— EVIDENCE OF APPOINTMENT 
OF RECEIVER. 

Lessee Crosbib i;. Barry. 

EJjectnient on the tide. This case^ which was tried before Mr. Sergeant 
Greene at the Kerry Summer Assises of 1838, when there wa^ a ver- 
dict for the plaintiff, came before the court upon a bill of exceptions. 
The demise was in the name of the Honorable Cecilia Crosbie, the 
minor and ward of court, hereinafter mentioned ; and it was prored that 
the defendant had paid rent to the lessor of the plaintiff's father whose heir 
the lessor of the plaintiff was. The first exception stated, that the plun- 
tiff had offered in evidence an attested and compared copy of an order of 
the court of Chancery, made in the matter of Crosbie a minor, bearing 
date the 9th December, 1834, reciting a certain petition, and referring 
it to the Master to approve of a proper person to be a receiver in the 
matter ; and, that, notwithstanding the objections of counsel for the de- 
fendant, the learned Judge allowed the order to be received in evidence. 
The second exception stated, that the plaintiff offered in evidence an at- 
tested and compared copy of the Master's report in the said matter, 
bearing date the 20th May, 1835, reciting the order of the 9th Decem- 
ber, 1834, whereby it was referred to him to approve of a fit person to 
be receiver, and reporting that one Henry Oliver was a fit person to be 
receiver ; the copy of which report, it was objected, was improperly re- 
ceived in evidence. The third exception stated, that an order, bearing date 
the 9th March, 1836, requiring the tenants to pay rent to the said Oliver, 
was improperly received in evidence. The fourth exception stated, that 
evidence of the service of a notice to quit the premises in question on the 
1st of May, 1837, which notice purported to be signed by the said Oil* 
ver, was also improperly received. The fifth exception stated, that the 
plaintiff having closed his case, the defendant's counsel called for a direc- 
tion that there was not sufficient evidence of the appointment of the re* 
ceiver ; which direction, the learned Judge refused to give the jury. 
The sixth exception stated, that the Judge also refused to direct the 
jury that no sufficient evidence was g^ven to shew, that Oliver had au- 
thority to determine the tenancy. The seventh and last exception stated, 
that the learned Judge wrongly told the jury, that if they believed tJie gale 
days to have been the 1st of May and the 1st of November in each year, 
and that the defendant's tenancy commenced upon the 1st of May, they 
should find for the plaintiff. 

Mr. JejgfcoUy for the defendant— We contend, that the [daintiff here 

Semhle^ that such receiTer WM,by virtue of his office, luthorised to serve the notice to quit 
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was bonad to prove all the proceedings in the Chancery cause. The 
first docament they proved was an order reciting a petition ; but we say, 
they were bound, first, to have given in evidence the original petition ; 
even where there is a decree in a cause, it is necessary to give the bill 
and answer in evidence. — [Pexnbfathbr, B. You are quite right as 
to the law of evidence before the decree is made up, but, if it be made 
up, it is not necessary to give the bill and answer in evidence ; here, the 
order is in the nature of a decree made up, and embodies the petition. 
if a receiver were appointed by an adult, he would be appointed by 
deed, and the deed would be the evidence of his appointment ; and this 
plaintiff here, being a minor, the order, which in effect appoints the re- 
ceiver, is the best evidence of his appointment.] — [Richards, B. The 
order is the record.] — The next question of importance is, whether or 
not a receiver under the Court of Chancery has power to determine a 
teuancy by serving a notice to quit ? The case of fVilkinion v. Colly (a) 
does not rule this case ; for the decision there was under a remedial 
statute ; and in Lake v. Smith (6), which was an action on the same 
statute, Chambre, J. says, that the case of Wilkinsan v. Colfy 
was a strong decision in the landlord's favor. — [Pbnnefathbr, B. 
This is not the case of a receiver appointed in a cause, but, of a receiver 
appointed in a minor matter, and the question is, whether be is not to 
be considered as an ordinary or private agent ? The Court of Chan- 
cery, as the protector of minors, appoints a receiver, who is accountable 
to that court for the management of the estate ; if he acts improperly, 
he is responsible to the Court, and a complaint may be made against him 
either by the minor or the tenant.] — The receiver is appointed to col- 
lect the rents only. His recognizance has reference to that alone. He 
has no power to determine a tenancy, although, perhaps, the court may. 
[WouLFB, C. B. Your argument is, that the Court of Chancery might 
authorise the receiver to serve the notice, but, that such an authority 
ought to be shewn. I think, we must take it, that the receiver did not 
act without authority. You made no compliunt to the court] — Although 
we made no complaint in Chancery, nevertheless, we have power now in 
a Court of Law to insist on the invalidity of the notice. A mere re- 
ceiver of rents has no authority to determine a tenancy. Doe d. Mann v. 
Walters (c), and a receiver appointed by the Court of Chancery is a 
mere receiver of rents, and has no power to serve a notice to quit, or 
to bring an ejectment, Adams on Ejectments^ 126. We further say, 
that in this case, the learned Judge directed the jury to find for the 
plaintiff, without leaving to them any question at all on the evidence. 



1839. 




Mr. Henny Q. C, and Mr. Htdtsony Q. C, for the phiintiff.— The 

(a) 5 Burr. 2605. (6) 1 B. & P. 174. 

(c) 10 B. & Cr. 639. 
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mif^meiit en the other side is groanded on a sappoted difference be« 
tween the aathority of a receiver under the Conrt of Chancery in £lng- 
land, and of a receiver under the Court of Chancery here. A receiver^ 
wider the court in England, always had the power of managing the es* 
tiitey bat here, he fonnerly had no such power without the special per* 
mission of the court ; however, the new orders of the Conrt of Chancery, 
made in pursuance of the 4 & 5 W. 4 c 78, have, in this respect, placed 
the receiver in Ireland upon a footing similar to that of the English re- 
ceiver, for by the I85th order of 1 834, a receiver in Chancery is autho- 
rised, with the approbation of the Master, but, without any order of the 
court, to let, and generally manage the lands over which he is receiver, 
[Pennefathbr, B. It would appear from the exceptions, that the 
Judge had taken on himself to decide as to the authority of the receiver, 
and that the question he left to the jury was, the determination of the 
tenancy.] -^In Wilkinson v. Colli/, there was no regular notice to quit. 
In Doe d. Maraaek v. Bead (a), it was decided, that a receiver ap- 
pointed by the Court of Chancery, with a generid authority to let lands, 
had also authority to determine such tenancies by a notice to quit 
That case is precisely in point. 

The <Nrder for the appointment of the receiver in this case was suffi- 
cient evidence of his appointment. The argument at the trial was, 
that the Conrt of Chancery had no power to appoint a receiver, unless 
upon bill filed ; but the statute 4 & 5 W,^ c 78, s. 7, gives the court 
a power to appoint a receiver of the real and personal estate of minors^ 
on petition. — [Penkbfather, B. The Court of Chancery always had 
power to appoint a receiver on petition.] — The Judge below had a right 
to decide himself upon the authority of a receiver under the court, and 
the material question is, whether or not the receiver had authority to de- 
termine the tenancy ? It would have been wrong also for the Judge to 
have told the jury there was no evidence of the receiver's authority. For 
we proved the order appointing the receiver, the service of the notice to 
quit by him, and the payment of rent by the defendant to the minor's 
father. Th0 Chancellor has a right to manage the estate in the same 
manner as the infant himself might do if he were under no disability ; and 
the act of the receiver here was, in effect, the act of the Chancellor. An 
agent may give notice to quit, without an express authority to do se, 
Roe d. Deatiy S^c. of Rochester ^. Pierce (b). — [Richards, B. If the 
tenant were to serve notice of surrender on the receiver, it would ^be 
hard to say that such siu'render would not be sufficient.] 

Mr. Bennett, Q. C, in reply. — The principal question here is, whe- 
ther or not the tenancy has been put an end to by this notice to quit. 



(a) 12 East, 51. 



(6) S Camp. 96« 
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We say that it has not been detcfhnined, first, because there is no suf- 
ficient evidence of the appointment of this receiver ; and secondly, be- 
canse the notice to quit served by this receiver was not a sufficient notice 
to determine the defendant's tenancy. The order given in evideooe 
recited a petition presented for a receiver, whic^ petition is not proved ; 
and then the plaintiff handed in the report of the Master, whereby heap- 
proved of Henry Oliver as such receiver : but no order appointing the 
receiver has been proved. Then the notice is defective ; it is entitled In 
the minor matter, and is in the name of the receiver, who ha» no l^fal 
estate in him. The cases in England were decided on the ground tliat 
a receiver under the Court of Chancery there had a power to let ; and 
so are not applicable to cases in this country. In Doe d. Marsaxk v. 
lUtdy the receiver had a general authority to let ; and, in that case, a 
demise was laid in the name of the receiver. The case of Doe d. Mwl^ 
T. WaUen decides, that a general agent has no power to determine a 
tenancy. Under the new rules, the receiver must have the approbation of 
the Master before he serves notice to quit ; but, in this case, there is no 
evidence that any such approbation was given. — [Pennefathbr, B. We 
ought to presuroethat a public officerdid notact without authority.]— The 
question is, had this receiver authority to determine the tenancy or not ? 
We say he proved no such authority in him. — [ Woulpb, C. B. Would 
die minor be bound by the notice?] — Certainly not, for the receiver 
had no authority to serve it I admit that the Chancellor may be consi- 
dered as standing in the place of the minor, and that he might order a 
notice to quit to be served, and perhaps the Master, who is an officer 
of the Chancdlor, might do so ; but a mere receiver has no such autho- 
rity. At all events, the notice should have required the possession to 
be delivered to the minor. 
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WouLFB, C B. — We think that, in this case, we are bound to pre- 
sume tiie receiver had authority to serve the notice to quit ; and the 
jury having found for the plaintiff on the question, which we think was 
properly left to them by the Judge, the verdict must stand. 

Exceptions overruled* 



2 H 
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S9# CASS8 IN THE SXGHEQUfiR OF PLEAS. 

PRACTICB—AFFIOAVIT^BBFEHENCE FOR PROLIXITY- 
^Av^AQU V. Sexton. 



An affidavit 
cannot be re- 
ferred for pro- 
lixity on the 
law side of the 
Exchequer* 
without an or- 
der of the 
Court, ob* 
tained on mo- 
tion. 



Mr. HPI4LB8TPK lulled for liberty to refer «a i^Q(lavit ms4^ in this 
came ffHT prpli^i^.* Coqnsd stated, tbat if wim DeQe93arjr to have thQ 
l&^ve of tb9 ^qrt tq refer ap affidavit for prolixity on the Liftw side, 
«MiP9gbf 9n th^ Equity aide, «Qch re^^renpf was made qd a side^bar. 
f}^. Motion granted* 



* A^davits on the Law side of 
this court, were formerly referred 
for prolixity to one of the Barons ; 



bqt such reference is now always 
made to the Clerk of the Pleas. 



BONDr- WARRANT OF ATTORNEV-ttSStp NEW GENERAL 

RULE. 

PoBsoN and Love v. M'Oaip. 



Judgment 
was entered up 
agaiuftt the de- 
fendant on a 
bond* by vir- 
tue of a war- 
rant of attor- 
ney, which 



Mr. Cqaiibers had obtjuned, in the ]ast Term^ a oeaditAOQal oider^ 
tha^ the j«d(pi09C in this oau^e sk^^nld be sec aside, same haTitog bem 
entered on a bond^ under a warrant of attorney, which bond and 
warrant were executed by the defendant whilst in custody, no attorney 
h^in^ Ihen present. The affidavit on which the eendilional order was 
grwledi slated, that at the time the bend and warrant were eaeeated 



bond and War- by the defendant be was in custody en mesne process ; and, on tlds day,. 

Mr. Chamlmi applied to hav^ the conditional order made abaointei 

The 38th General Rule, of Easter Term, 1834, is express on this point. 

*' No warrant of attorney to confess judgment, or cognovit actionem^ 

« given by any person in custody of a sheriff or other officer on mesne 

'* process, shall be of any force, unless there be present some attorney 

<' on behalf of such person in custody, expressly named by him, and at- 

'< tending at his request, to inform him of the nature and effect of such 

<< warrant or cognovity before the same is executed ; which attorney 

defendant 

having been subsequently arrested on foot of the judgment, took the benefit of the insolvent 
acts, and returned the judgment in his schedule, Held^ that by returning the judgment 
in his schedule, the defendant waived the irregularity, viz , the execution of the war- 
rant of attorney without the pretence of an attorney on his behalf. 



rant were exe- 
cuted by the 
defendant to 
the plaintiffs, 
whilst the for- 
mer was in cus- 
tody on mesne 
process, at the 
suit of the lat- 
ter, and with- 
out the pre- 
sence of an at- 
torney. The 
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«^ fthAll dflbsOflbe hift ndute as a iritnesd to the Aae e^e^utioil thetedfi 
" Had dedlAre himself to be Attoniejr for the defeiidafii, atid ttatte thai 
** he eabstrlbed us ioeh alterne)r<*' There i« a ftimikr role in fiii|tUAd^ 
2 i^^i*, 908; Ow^. 281. The ease of VaknHnef r. Gulland(a) U M 
Aath^ty to shelf, that th^ proTiaietia of thd rile eaimet be dispem^d 
with. 
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Mf. James Sheil, (fontra.-^'rhe affidavit of the plaitititf itates^ that im 
May, 1SS7, the defendant, being in enstody en mesne proeeds, at the 
plaintifi^' ftnit, sent a mess}^, requesting their attendance at the gaoli 
where he was confined, and then and there proposed to give his bond 
and warrant for the debt which he owed to the plaintiffs ; that such 
proposal was accepted, and thereupon the bond and warrant of attorney 
in question were executed ; that in March, 1838, the defendant was ar- 
rested on this judgment ; that in June, 1838, he took the benefit of the 
insolvent acts, and obtatried his discharge ; and that he returned the judg- 
ment in question in his schedule. — [Pgknefathbr, B. He made it 
the foundation of a judicial proceeding.] -7- And having done so, he re- 
mained quiescent until November, 1838, when he applied for, and ob- 
tained the conditional order. The 24th role of Easter Tend, 1834p, 
declates, that ^ No application to set aside process or proceedings for 
^ irregularity shall be allowed, unless made within a reasonable time^ 
** ftor if the party applying has taken a freKsh step after knowledge of the 
^Mrrcgnlafity." We rely on this rul0, and the case of Oillman v- 
Bitl{b)y as cause against making this 6rder absolutew 

Mr. C^m^« in reply. — It is admitted, that the deftmdant eteevlid 
the bond and warrant without the presence of an attorney on kis beiial^ 
and the termn of the 38th rule are clear and decisive. With respest to 
the return of the judgment in the defendant's schedule, be was, in March 
1838, taken in execution on the judgment, nominally at thestiit.of the 
plaintiffs, but really at that of a Mr. Wood, who had obtained an as* 
signment of the judgment, though his assignment was not recorded, and 
in his schedule, the defendant returned the judgment debt as disputed. 

WouLFB, C. B. — What a field of litigation would be here opened, if 
we were now te go into all the Insolvent proceedings? The defendant, by . 
acting on this judgment, as he has dotie, must be considered as having 
waived the rule. 

pENNtPATHER, B.— After the defendant had bee» at large for a year^ 
{a) 2 Taunt. 49. (6) Cowp. 141 ; ride ffViVA/ ▼. LuttnU, 1 Craw. & Dijc.I63. 
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he is arrested on this jadgment ; he then makes it the ground of a judi- 
cial proceeding, to procure his discharge as an insolvent, from this aa 
well as from his other debts ; and having thns acted on the judgment 
as a valid one, and relied upon it, as giving the Insolvent Court juris* 
diction, he now wants to treat it as a nullity ; but this, in the opinion 
of the court, he is estopped from doing. 

Richards, B. — By making this order absolute, we would allow the 
defendant to play fast and loose, to serve his purpose : he first treats it 
as a subsisting judgment, and now, he wishes to be permitted to say it 
is null and void. Cause allowed with costs. 



Thursday 9 JanuoMy 31 #6 
PRACTICJE^RULE FOR OYER. 
FiTZPATRicK i;. Fleming. 



Tbenitefor 
oyer dow not 
stop the enter- 
ing, of the rti/tf 
4br judgment 
although it 
stops the 
entering of the 
judgment 
ittelt 



Mr. Leech, for the defendant, applied that the rule for judgment of 
the 29th day of January instant, which had been entered by the plain- 
tiff, should be vacated. The plafntiff in his declaration in this case had 
made profert of letters of administration to one Patrick Fitspatridc, de- 
ceased. On the 28th of January, the defendant entered and served the 
rule for oyer, which was in the usual form. — << Plaintiff to stop until he 
*< givesoyerof the letters testamentary in the declaration mentioned." The 
plaintiff has not yet given oyer, but the 29th of January, he entered 
and served the rule for judgment, under which he will be entitled to 
mark judgment on the 2d of February. 

PsNNEFATHER, B. — The courso is this ; the rale for oyer does not 
stop the entering of the ruU for judgment, but stops the entering of the 
judgment itself. No rule.* 



♦ If the rule for oyer were to 
have the effect of preventing the 
entry of the rule for judgment, it 
.might in many instances be pro- 
ductive of inconvenience, if not of 
injustice to the plaintiff, inasmuch 
as a defendant, whose object was 
delay, might, by entering the rule 
for oyer on the last day upon 
which the plaintiff' could enter his 
rule for judgttieni, throw the latter 
out of a trial at the next Assises ; 



whereas, the practice of albwing 
the|rule to stop the marking of the 
judgment merely, prevents it ope- 
rating injuriously to the plaintiff, 
while it does not in any way pre- 
judice the defendant, who has, in 
every instance, twenty-four hours 
to plead after cyer furnished, al- 
though, by the previous entry of 
the rule for judgment, the time for 
pleading may have expired. 
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Monday^ Pthruary 4^. 

IN CHAMBER. 
Coram PfiNNBFATUBRy B. 

PRACTICE— DECLARING AGAINST PRISONER. 

0*DONNBLL V. SWBENEV. 

Mr. EocLBS applied, that the defendant in this caase might be dis* Ahhougb a 

changed from the costody of the sherifiF of the county of Roscommon, the beenintblcus- 

plainti£E not ha?ing declared against him within the term foUomng the tody of the she- 

Tetnm of the writ upon which he had been arrested. process for two 

The defendant had been arrested under a cop. quo. mm. in September, tenn^ without 

1838. The writ was returnable on the first day of Michaelmas Term tion baving 

following, but no declaration had been filed by the plaintifP against him '^ ^'^^ . 

during that or the succeeding Hilary Term. is notentiilefl, 

Mr. Eccks, — The defendant clearly comes within the provisions of ^JJ^ c. 9 IK 

the 8 Annej c 9, /r. (similar to the 4 & 5 Wm. Sf M. e. 21, Eng.) The tohisdiscbarge 

preamble of that act recites, that plaintiffs are at great charges in arrest- Th™defeudant 

i^ defendants, and that unless the plaintifiB shall, before the end of two *c<^ording to 

terms next after such arrest, cause the defendants to be removed by habeas this country, 

eorpuSt to be charged with a declaration or declarations, such defend* ?*^* ?^ ^^ 

ants are discharged out of custody on common bail. It is then enacted, two terms after 

that if at any time any defendant shall be charged in custody, at the suit ^ ^ISf'two^ 

of any person, upon any writ out of the courts of Dpblin, and be detained day rule on the 

in prison for want of sureties, " the plaintiff or plaintiffs in such writ |^i^ againit 

*^ or writs shall and may, before the end of the next term after such writ ^™* ^"t if he 

<< or process shall be returnable, declare against such prisoner," &c. terms to pass 

It then enacts, that a true copy of the declaration be delivered to the pri- J^»*hout serv. 

:8onei; or gaoler, to which the prisoner shall appear and plead ; and if the he must have 

^lisoner does not plead to the deidaration before the end of the term ^^'^^^J^^ 

n^xt after such declaration shall be delivered, in such case the plaintiff betu corpus 

shall have judgment. The object of the act was to abolish the necessity ay ^ofthenw- 

of removing a defendant in custody of a sheriff to the custody of the mar- shaU before he 

thai, for the purpose of being declared against, and it points out the time ^"int^ to de^- 

for declaring, and the mode of service. — [Pennefather, B. There is cUtq. 

no express rule of court limiting the time for declaring against a pri- ferent practice 

soner, under such circumstances. The 45th General Rule applies only P'«v«*» in 
to the time of charging a defendant in execution, or of proceeding to 
judgment after declaration.] — From the time of the passing of the 4 and 
.5 W. Sf M, c, 21 Efiff.y the invariable construction put upon that act 
in England has. been, to grant a supersedeas to the writ, where the plain- 
tiff has not declared against a prisoner within the term following the 
return of the writ, Holland y. Sargent (a) ; Beni v. Hallifax (b); Blythe 

(a) 1 Salk, 99. (6) 1 Taunt. 493. 
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T. Harrison (a). The defendant camiot now be declared against under 
this act ; before the act, no prisoner could be declared against until 
remored from the custody of the sheriff to that of the marshal ; and it is 
now too late to remove the defendant by habeas corpus* How conld 
the plaintiff here obtain a good judgment against this defendant ? The 
act says, if the plaintiff shall declare within a certain time, and 
serve the declaration in a certain manner, then the prisoner shall plead 
thereto, and if he does not plead within a certain time, the plaintiff shall 
hare jadgment. The prisoner wonld not, under this act, be obliged to 
plead to a declan^ion now served, nor would a judgment entered for 
want of such plea now be regakr. The only Irish cases are Carroll y. 
Rogers (6), and Jebb y, Blake (c). In these cases, the applications f«r 
tbe pf isoner's discharge under the 8 Anne^ c 9, were refused, because the 
applications were made when the prisoner was in the custody of the 
marshal, the court being of opinion, that the statute applied to Uu>te 
cases only where the defendants were in the custody of the sherift 
These eases are, therefore, authorities in faror of this applicatiou. 



Mr« ODowd, contra.-^The practice in England is, fts stated on the 
Other side, bat a totally different practice prevails in this country, Slew^ 
ar£s Practice^ 492, where several cases are referred to. The effect of 
the statute, 8 Anne^ c^ 9, was to enable a plaintiff to file a deckration 
against a prisoner in the custody of the sheriff, without removing hia 
by habeas corpus into the custody of the marshal, as he was obliged ie 
do by common law. In England, at the end of the term ailter the 
writ is returnable the defendant is entitled to his discharge, if no decla- 
ration has been filed. Dot, in this country, the defendant may, at any 
time after his arrest, rule the plaintiff to declare in two days, and in deftndt 
ef his doing so, apply to the court for a snpersedeas. The defendant here is 
now circumstanced as if the statute of Anne had never passed, the time 
mentioned therein having gone by. He must, therefore, if he wishes to ol>- 
tain his discharge, remove himself by habeas corpus into the custody ef 
the marshal, and then he can rule the plaintiff to declare. Chapman r. 
Gossan (d)y and such is stated to be the practice, in the notes to CarroH 
T. Rogers (e). 



Pennepather, B. — The practice in England and Ireland is very dif- 
ferent. In England, the defendant wonld be entitled to his disclmrge ; 
but in this country he is not. The practice is laid down correctly in 
the case cited from Alcoch and Napier, However, as there was a fiwr 
ground for argning this case, from the English practice and authorities^ 
I win not give costs. Motion refused without costs. 



{a) 1 B. & P. 5U, (b) Batty 204. 

(d) Ale. &. Nap. 174. 



(c)l Huds.&BfO. 410. 
(e) Baity 3j9. 
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CASES 

IN THE COURTS OF 

QUEEFS BENCH, COMMON PLEAS, 
AND EXCHEQUER, 

IN EASTER TERM, 1839. 



QUEEN'S BENCH. 

Monday, April Ibth, 1839. 
PRACTICE— WRIT— PRISONER— HABEAS CORPUS. 

ANONYMOUS. 

Mr. Napier applied for the direction of the court to the governor of Wher«a par- 

the gaol of Carrickfergas, in the county of Antrim, with respect to a 2^,^^*]^'* 

prisoner brought up on a writ of Habeas Corpus issued out of this court marked wnt 

It appeared by the sheriflF's return indorsed upon the Habeas Corpus, ^ ^^| Ijf ^he 

that the prisoner was arrested on the II th of February last, upon a Court of Com- 

writ of Capias, on mesne process out of the Court of Common Pleas, "^"jt of^^ei 

marked Jbr a sum of £336, and on the 6th of April following, a writ t*»ner having 

of detainer was also issued against him out of this court, marked for a issued against 

sum of £23. The prisoner, on the application for the writ of Habeas ^™ o«t ^r the 

Queens Bench 
Corpus, did not disclose the fact of his having been arrested upon the marked for a 

writ out of the Court of Common Pleas. The governor of the gaol JJ*,^of^jf;^ 

Lad brought him up in obedience to the writ of Habeas Corpus, which Corpus issued 

required him to be brought up immediately on delivering the writ, and Queen*sBench 

he had been in custody fur several days in Dublin, at great inconvent- to remove him 

ence. An application had been made to a Judge of the Common Pleas, oT'carricl^tr- 

for a committal upon the writ of that court, but he refused to interfere; &^\ ^here he 

and if the prisoner should only be committed under the writ out of this and itappeared 

court, then, upon a collusive settlement, or upon the payment of the [{**' *K** ^*^' **^ 

smaller debt, he would be discharged, and the sheriff would be liable to an having been ar . 

rested upon the 
writ out of the . 
Common Pleas, was not disclosed upon the occasion of obtaining the writ of Habeas 
Corpus I the rouit ordered the prisoner to be committed to the custody of the marsJijl, 
under both writs, in order to prevent his discharge, withoui an order from each court. 

2 I 
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ANONYMOUS 



action for an escape, at the suit of the party who had arrested the pri- 
soner, by writ from the Common Pleas. Mr. Napier suggested the 
propriety of quashing the writ of Habeas Corpus^ as having issued im- 
' providently, in consequence of the suppression which he had mentioned, 
and which seemed the result of collusion between the prisoner and the 
party who had detained him. However, as the question was one of 
9ome consequence. to the sheri£P, who was the really responsible person, 
and was also not unlikely to b^ of general importance, he thought it right 
to state to the court, that he had found an authority which suggested a 
course which was somewhat more formal, though more circuitous, and which 
was suggested in Com. Dig. Habeas Corpus^ L. J , namely, that of com- 
mitting the prisoner under both writs ; and then the plainti£P, in the 
Common Pleas, might apply for a Habeas Corpus^ directed to the mar- 
shal, and have the prisoner remanded to his former custody, if neces- 
sary, by the Court of Common Pleas. 

The Court — After consulting with the officers, and deliberating for 
some time-directed that the prisoner should be committed under both 
writs, so that he could not be discharged without an order from each 
Court (a). 



(a) The object of changing 
the custody is to take the benefit 
of the insolvent act in Dublin — 
which if done in the country might 



subject the debtor to a more con- 
venient opposition from his cre- 
ditors there. 



Monday y April 22d. 

PRACTICE— AFFIDAVIT TO HOLD TO BAIL- 
PROMISSORY NOTE, 

Chaffers v. Bihoham. 

The affidavit in this case stated that H. Bingham, the defendant, was 
indebted to the plaintiff as indorsee of a promissory note, bearing date, 
&c, and drawn by the said defendant, payable to the order of one 
Francis Burghart, for the sum of £203, three months after date, and in- 
dorsed to the plaintiff. It then stated that the bill was due, present* 
ment, and no tender to pay the amount, and that the said sum and 
every part thereof was due to the plaintiff by the defendant. It ap- 



An affida- 
vit to hold to 
bail, giving 
only the initi- 
als of defend- 
ant's christian 
name, and 
stating he was 
indebted to 
plaintiff as in- 
dorsee of a 
.promissory 
note, drawn by the defendant, payable to a third person, and indorsed to the plaintiff; 
Held insufficient, in not giving the christian name in full, and also, in not shewing by 
whom the bill was indorsed to the plaintiC 
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peared that the affidavit was sworn in England. The defendant, on a 
former day, obtained a rule for the plaintiff to shew cause of bail. 

Mr. Edward Wright now shewed cause by reading the affidavit. 

Mr. Henry Martley objected to the affidavit as defective, on two 
grounds ; first, in only giving the initial letter of the defendant's chris- 
tian name ; and secondly, as not shewing by whom the bill was indorsed 
to the plaintiff. The 3 & 4 fF. 4, c. 42. s. J 2, which enables a party 
suing on a bill, in which the initial letter of the christian name only is 
given, to sne the defendant by the same description, does not extend to 
this country ; and before that act was passed, an affidavit like the pre- 
sent was held bad in England, Reynolds v. Uankin (a). And even in 
SQch an affidavit under that act, it ought to appear, that the defendant 
was so described in the instrument upon which he was sued. The affi- 
davit here must be conformable to the General Rule, which, in this 
case it clearly is not, in omitting altogether the christian name of the 
defendant As to the second objection there are several authorities to 
prove, that it is not sufficient for the plaintiff to state that he sues as 
indorsee, but, it must distinctly appear by whom the bill or note was 
indorsed to the plaintiff, M^Taggart v. Ellice(Jji) ; Lewis y. Gomper(z{c) ; 
Woolley V. Escudier (d). And so laid down in ChUtys Archbolds 
Practice^ 87. 



1839. 




Mr. Wright replied. — This case is not within the Genera] Rule, be- 
cause the defendant has given forth his name as in the affidavit, and the 
affidavit was sworn in England, and therefore, this defect is cured by the 
statute. In Elstone v Mofttdke (e), an affidavit stating that the de- 
fendant was indebted to the plaintiff upon a bill of exchange, payable to 
a third person, at a day now passed, was held sufficient, without shewing 
the connection between the payee and the plaintiff; and in Bradshaw v. 
Saddington (/), an affidavit not more precise than the present was held 
sufficient. 

Crampton, J. — These cases only shew, that it is not necessary to 
state the character in which the plaintiff sues, but they do not decide^ 
that if he state the character in which he sues, he must not shew through 
whom he derives that character. 1 must follow the authorities which 
have been cited, and which are against you on both objections. 

Rule absolute.* 



(fl) 4B& A1.530. 
ic) 2 Cro. & J. ()52 
{e) 1 Cbj. Uep. 0i8. 



{h) 4 Biug 1 14 ; Si C. 12 Moo. 326. 
(d) 2 Moo. k S. 392. 
if) 7 East. P4 ; S.C. 3 Smith 1 17. 



* The authorities upon the 
second objection to this affidavit 



are very conflicting in both coun- 
tries, and the practice does not ap- 



Digitized by 



Google 



244 CASES IN THE QUEENS BENCH. 

Monday^ April 22cL 

PRACTICE— JUDGMENT— FORGED BOND AND 
WARRANT. 

Connors v, Connolly. 



Where aeon* 
ditional order 
tvas obtained 
to set aside a 
judgment en- 
tered upon a 
bond and war- 
rant, on the 



Mr. CoppXNOER applied, in this case, to make the conditional order ab^ 

solute. It appeared that in last term a conditional order had been 

obtained to set aside a jadgmetit, which had been entered upon a bond 

and warrant of attorney, on the ground of fraud and forgery. That the 

present motion was made in a subsequent part of the term, and the affida* 

ground that Tits being conflicting as to the facts, the court ordered the motion to stand, 

they J^^ and that the plaintiff should declare on the bond, and hare the case tried 

motion to at the ensuing Cork assizes ; that the defendant had called upon the 

dOT ^absolute! plaintiff to do SO, by notice, and notwithstanding that, he had allowed the 

the court being assizes to pass over without a trial. There were several suspicious cir- 

cide upon the cumstances in the case ; amongst others, the paper on which the bond 

conflicting 

statements in 

the affidavit directed the plaintiff to declare on the bond at the ensuing assizes, which be 

neglected to do, the order was made absolute, upon a motion grounded on these facts. 



pear to be well settled in any of 
the courts. It may be useful there- 
fore, to collect the reported de- 
cisions upon this subject. In Brad' 
shaw V. Saddingtan, 7 East 94, it 
was objected, that it did not ap- 
pear from the affidavit, whether 
the plaintiff was payee or indorsee 
of the bill on which he sued, and 
it was decided, that it was not ne- 
cessary that the plaintiff should 
shew the character in which he 
sued. The authority of this case 
is affirmed in Elttone v. Mortlake^ 
2 Chy. R. 648 ; Warsmley v. 
Macey, 5 B. Moo. 52 ; S. C. 2, 
Bro. & B. 338 ; BenneU v. Dato^ 
son, 1 Moo. & P. 594, S. C. 4 Bing. 
639, in which case Best, C, J. said 
<< the numerous cases upon this 
<< point are of a most conflicting 
'< nature, and we must therefore 
" have recourse to common sense. 
'< The true principle was laid 
'< down in Brcutshaw v. Sodding' 
<< ton, viz., that if the plaintiff had 
'* no interest in the bill, on which 



" he could sue the defendant, he 
"would be guilty of perjury:" and 
in Hughes v. Brett, 3 Moo. & P. 
566, S. C. 6 Bing. 239, the court 
said, it would be governed by the 
case of Bennett v. Dawson, Similar 
affidavits were held sufficient in 
Lamb v. Netccombe, I 5 B. Moo. 
14, S. C. 2 Bro. & B. 343, and in 
Mammatt Y.Matthew, 10 Bing., 500. 
which is the latest reported autho« 
rity on the subject. 

In Balbiv.Batieg, 6Taun.25, the 
affidavit stated that the defendant 
was indebted to the plaintiff on 
certain promissory notes, but did 
not say they were given or paya- 
ble, or indorsed to plaintiff, it 
was held insufficient; but in 
Machu V. Fraser, 7 Taun. 171, 
S. C. 2 Marsh, 483, Gibbs, C.J. 
said, " I shall only observe, with 
"respect to the case of Balbi v. 
" Batleg, that we thought we were 
" acting then consonantly to the 
** established practice. That, how- 
"ever, appears from the case of 
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and warrant was executed appeared, from the water«mark, to have 
been made sereral years after the date at which the bond and warrant 
purported to have been executed. The present application was upon 
notice. 

The Court granted the application. 

Motion granted. 



1839. 



C0NN0B8 

V. 

CONNOLLY. 



^^ Bradshaw v. Saddington^ which 
" was not cited in Balbi y, Batley^ 
"and which very much breaks in 
" upon the latter case, to have been 
"otherwise.** In Humphries v. 
WtnsloWy6 Taun. 531; S. C. 2 
Marsh, 231, the affidavit was held 
defective, for not shewing the re- 
lation in which the defendant stood 
to the bill. The cases of iff' Taff- 
gart v. Ellis, 12 B. Moo. 326 ; S. 
C 4 Bing. 114, and Lewis v. Gom- 
pertz, 2 Cro. & J. 352, 1 D. P. C. 
319, are frequently cited, as they 
have been in the above case, in 
cases where the character in which 
the defendant stands in relation to 
the bill is shewn, to shew that the 
character in which the plaintiff sues 
must be shewn also ; but it should 
be observed, that in neither of these 
cases did it appear in which cha< 
racter the defendant was sued; and 
in many of the cases already cited, 
the distinction as to the plaintiff 
and the defendant in this respecthas 
been consideretl ; and while it was 
said that it was not necessary that 
the plaintiff should shew the cha- 
racter in which he sued, it was 
considered essential that he should 
shew the character in which the de- 
fendant was sued. In Woolly v. 
Escudiery 2 Moo. & S. 392, the 
affidavit stated that the plaintiff 
sued as indorsee of a bill accepted 
by the defendant, and duly in- 
dorsed, and it was held insufficient 



for not shewing by whom it was 
indorsed. The case of Bradshaw 
y Saddington was not cited in any 
of these cases. It would seem, 
from these cases, that the weight of 
authority is in support of requiring 
the defendant'srelation tothebillto 
be shewn, and that it is not neces- 
sary to shew the character in which 
the plaintiff sues; and that also, per- 
haps, if you state that the plaintiff 
sues as indorsee, it should be shewn 
by whom the bill was indorsed to 
the plaintiff. In Stewards Practice^ 
267, it is said, "An affidavit to 
" hold to bail on a bill of exchange, 
" must shew the character in which 
" the defendant is sued ;" and, page 
273, " it is not necessary to shew 
"in what character the plaintiff 
" sues. And in Croslet v. Browne^ 
in the Queen's Bench, 1 Law Hec 
453, an affidavit was held defec- 
tive for not shewing the rela- 
tion in which the defendant stood 
to the bill. In Liddy v. Mona- 
han, 2 Law Rec. N. S. J 55, in 
the Exchequer, the affidavit was 
held defective, in not shewing the 
character in which the plaintiff 
sued. In Tuthill v. Bridgeman, 
ante, 62, in the same court, the 
same objection was allowed; and 
in McCarthy v. Bimey, ante, 39, 
in the Queen's Bench, the affida- 
vit was held insufficient, one of the 
objections being, that the plaintiff's 
relation to the bill was not shewn. 
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Tuesday y April 23d. 

PLEADING—CONSIDERATION—COLLATERAL PROMISE. 

Blakeney v. Ware.* 

Assumpsit. — The first count of the declaration stated, that certain 
actions had been commenced and prosecuted by one Robert Blakeney, 
as trustee for the plaintiff', against William Callaghan and John Sheehan, 
for the recovery of £10. Vs. 7d., and £13. 58. 7d., due by them to the 
said R. Blakeney as such trustee for the plaintiff; that judgments were 
recovered in these actions, and the said Callaghan and Sheehan taken in 
execution, and detained in custody ; and in consideration of the pre- 
mises, and that the plaintiff, at the request of the defendant, would con- 
sent to the discharge of the said Callaghan and Sheehan out of custody, 
on their paying the sums respectively due by them and half the costs ; 
the defendant undertook and promised the plaintiff to pay him the other 
half of the costs inserted in the executions against said Callaghan and 
Sheehan ; it then averred the consent of the plaintiff to their discharge 
on paying the amount of the said sums respectively, and half the costs ; 
that the other half of the said costs amounted to £11. IGs. 7d., which 
was to be paid by the defendant on request, and then the breach that 
he did not pay, kc. The second count varied from the first, in stating 
merely the recovery of the judgments against Callaghan and Sheehan, 
and their arrest, and that in consideration thereof, and plaintiff's consent- 
ing, that the defendant promised to pay half the costs of the action for 
which they were taken in execution, and that the plaintiff consented to 
their discharge. The third count stated, that in consideration that the 
plaintiff would consent to permit the sheriff to discharge them, that the 



♦ This case was argued in cal errors, in addition to the defect 

last Trinity and Hilary Terms, stated in the report, and was at 

The second count in the declara- once given up by the plaintifi^s 

tion contained a number of cleri- counsel. 

utions ; it thru averred the consent of the plaintiff to their discharge 
mount of said sums and half the costs ; that the other half of said costs 
r the defendant on request, and then stated the breach : and another count 
I stating that the defendant promised to be answerable to the plaintiff for 

consideration that the plaintitfwonld consent to permit the sheriflTto dis- 
rs ; that he did consent, and that the sheriff did discharge them ; Hdd, 
latboth counts were bad ior want of an averment, that these costs re- 

unpoid, the defendant not biing primarily liable ; Ihld aiMO, that the 
I the first count should be a consent from the plaintiff in the execution, 
d be averred that such consent continued to the bringing of the action. A 
?d, that defendant promised to pay half the costs, without sUting to whom, 
nt of such an averment. 

t, that one person is trustee for another, is rot sufficient^ the nature of 
besbevsn, UurtoritJ, 
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defendant undertook and faithfully promised to be answerable to the 
plaintiff for half the costs ; that he did consent, and that the sheriff did 
discharge the debtors, &c. Demurrer to these three counts and throe 
special causes assigned, two of them applying to all the counts, viz., 
Firsty that there was no sufficient consideration, and that the supposed 
consideration was insufficiently set forth ; Secondli/y that the promise 
was in the nature of a guarantee, anrd no default shewn in the persons 
primarily liable. The Third cause of demurrer was assigned only to 
the second count, viz., that no promise to the plaintiff' was alleged 
therein. — Joinder in demurrer. 



1839. 



BLAKENEY 

r. 

WARE. 



Mr, Ijeslie^ with whom was Mr. Dobbs, in support of the demurrer. — 
As to the first ground of demurrer, the general principle, as to what is 
sufficient to constitute a consideration in assumpsit, may be taken as 
laid down in the judgment of Yates, J. in Pillans v. VanMierop (a); 
and adopted in the note 2, to Forth v. Stanton (6), viz., " that any da- 
"roage or* any suspension or forbearance of his right or any possibility 
<< of a loss occasioned to the plaintiff by the promise of another, is a 
<< sufficient consideration, and will make it binding, although no actual 
'* benefit accrues to the party undertaking." The meaning of this defi- 
nition of consideration founded on detriment is, that the court must be 
able to see, from the facts alleged upon the pleadings, and from those 
facts alone, that detriment must, or in some events may result, as the 
consequence by the connection. between cause and effect. Speaking of 
this definition of Yates, J. in Jones v. Ashbournham (c), Le Blanc, J,, 
says, *' 1 do not take it to be any part of the definition itself intended to 
*< be laid down by him, that if any person stated that he had foreborne 
" suing in a cause of action, which might or might not bi/ possibility oc- 
** casion a loss to him, that was a sufficient ground for an undertaking 
" by another to pay him." The following cases illustrate this princi- 
" pie. Barber v. Fox (d) ; Hunt v. Swain (c) ; Fish v. Richardson (f), 
Jones v. Ashboumham {g) ; Tooley v. Windham (h) ; Price v, Eas- 
ton (t). In this case the consideration, if any, must be that of possible 
detriment to the plaintiff ; now the promise was not to procure the dis« 
charge, but to consent to the discharge on payment of the debt and half 
the costs. This consent must be looked on in one of two ways, either 
as a consent to the discharge conditional upon the obtaining the consent 
of the plaintiff in the execution, namely, the trustee of the present 
plaintiff, or as a consent to the discharge without his permission. 



(a) 3 Bur. 1673. 
(c) 4 Ea«l. 468. 
{e) 2 Wms. Saond. 137, in notU S. C. 
Yelv. 53, 5i, &Cro.Jac.4T. 



(b) I Wm«. Saiind. 2il. b. 
{d) 2 Wms. Saiind. 13J. 
Lev, 135. r/) 2 Saund. 137, in notis b, S.C. 
{g) 4 East. 455. 



(A)Cro. Eliz.«06. 



(0 4 B. <fe Al. 43^?. S. C. 1 Nev. d: M. 303. 
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Looking at it in the former light, no detriment can be disooTered, for 
as there is no allegation that that consent was obtained, it cannot be im- 
plied. That such implications will not be made, even after verdict, saffi« 
ciently appears from the cases already cited ; bat Price v, Easton is di- 
rectly to the present purpose, for there, even after verdict, the consent 
of the plainti£P to the agreement between Price and the defendant could 
not be implied. But now, reasoning thus, if the consent was conditio- 
nal, then the consent of the trustee being obtained, no possible detriment 
to the plaintiff can be discovered. To the debt, and to the debt alone, 
had the cestui qtie trust any claim ; to the costs the trustee is entitled^ 
in order to reimburse himself the costs of.the action for which he is lia- 
ble to the attorney he has employed. The only possible detriment 
then must be, that the trustee would have an equitable claim against the 
cestui que trust for the portion of costs which he had lost by the consent 
of the cestui que trust ; but, in the present case, no such equity could 
arise, because the consent was conditional upon the consent of the trus« 
tee, the plaintiff in execution, and the discharge the result of that con- 
sent alone. But looking at the consent in the second point of view : 
the discharge by the sheriff without the permission of the plaintiff in 
execution, that is an illegal act, upon which no assumpsit can be founded, 
Featherstan v. Hutchinson (a) ; Harvy v. Gibbons (b) ; Martyn v. 
Slithman (c) ; Shevly v. Packer (d) ; Crozer v. Pilling (e)» But even 
waiving this argument, there would be no such equitable claim discover- 
able as would maintain an assumpsit, although in certain cases equitable 
considerations are recognised in courts of law. In Smith v. Johns (J) 
they have recognised the forbearance to sue for a legacy ; the forbearance 
to sue for a debt by the assignee of it (cf) ; and the release of an equity of 
redemption as good considerations, ThorpeY» Thorpe (h), and upon the 
statute of set-off, equitable claims have been recognised. With regard to 
the latter, the cases of BoUomley v. Brooke^ and Pudge v. Birch, MSS. 
cited in Winch v. Keeley (t), have been ever since quarrelled with, 
and almost expressly overruled in Tucker v. Tucker (k), and as to the 
cases upon equitable considerations, they only go to the extent, that a 
right of property, the acknowledged creature of Courts of Equity, 
universally recognised and known, and only not enforcible in courts of 
law, may be the consideration for an assumpsit ; but they do not go to 
the extent of shewing that courts of law will, upon an allegation of facts, 
spell out an equity to support an assumpsit, and that upon a statement 



(a) Cro. Eliz. 199. (b) T.ev. j>(. 2. 61. 

(c) Yelv. 197. (rfj Rolls' R. 3 13. 

(e) 4 B. <fe C. 20. (/) Cro. Jac. 267 . 

(g) 1 ^oif, Saund 210 6. in notis 
(fc) 1 Ld. Ray C63 (f)l T. R. 021, 622. 

(*) 4 B. & Ad. 745, S. C. 1 Nev. <fe M; 477. 
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which would be sufficient to shew merely a claim even in a Court of 
Equity. The jealousy with which Courts of Law enter into the recog- 
nition of equitable rights, appears in Bawerman v. Radenius (a). As 
to the ground of demurrer to the second count, that no promise to the 
plaintiff is alleged, this is clearly bad on special demurrer. Pricey, EaS' 
ton (b). And the exception in Bancks v. Camp (c), makes the objec- 
tion the more forcible in the present case. As to the third ground, 
that this is a collateral promise and no default in the principle shewn : 
first, it is a promise within the statute of frauds, *' to be answerable for 
the 4ebt of another ;'* secondly, in the case of all such promises, default 
in the principal must be shewn. As to the first position, see Fish v. Jlut' 
ehinson ((/), reported more fully in 2 Lord KenyorCs notes of caseSy 
637 ; and the principle is laid down with its exception by Sir Fletcher 
Norton^ arguendo^ and recognised by all the Judges in Williams 
V. Leper (e). Tomlinson v. GeU(f) is peculiarly in point with the present 
case. The exception was acted on in the case of Goodman v. Chase (p), 
where, the original debt being discharged, it was held, that the promise 
was original, and not collateral. But the present case does not come 
within the exception ; for, first, the consent of the cestui que trust does 
not discharge the debt, without that of the trustee ; and, secondly, even 
if the case here was as in Goodman v. Chase^ the debt may continue 
after the discharge of the debtor out of execution by his creditor in Ire- 
land, by the statute 35 G. 3, c. 30, s. 31, the law relating to which is 
laid down in Bowe v. Murray (Ji\ and the cases in the notes to that 
ease. And as to the second position on which this ground of demurrer 
is rested, it is necessary that the default in the principal should be al- 
leged, 2 RoUs Ah. 733, BtUtersby v. Brookbanh (i), Morris v. Cleasby (k\ 
Lelly V. Hunt (/), and also in 2 Chy, on Pleading, 5 ed. 253, and the opi- 
nion in the note, which seems to be contradicted by the cases referred to. 



1839. 

BLAKBNEY 
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Messrs. Blahe^ Q. C, and M. Barry^ in support of the declaration* 
It is a sufficient consideration to support an assumpsit, that the plain- 
tiff undertook to endeavour to perform any act, even a' mere courtesy, 
at the request and instance of the defendant. Lampleigh v. Braith' 
waite{m)y Chitty on ContractSy 27, and the cases there cited. For the pur- 
poses of this argument, it is admitted that the plaintiff in the execution was 
trustee for the present plaintiff, and that as such he recovered the judg- 



(fl) 7 T. R. 6tt3. 
{ej 9 Biiig 604. 
(0 3 Borr.1880. 
(g) 1 B.tfe Al. 297. 
(i) Cfo. Jar. 500. 
(0 11 Price, 491. 



(ft) 4 B. * Ad. 433, S. C. 1 Nev. <fe M. 133. 
(d) 2 Wilfi. F4. 
(/) I Nev.AP.58S. 
(h) 1 Hud. <fe B. 300. 
(it) 4 M. & SpI. 6T4. 
(m) Hobart, 105. 
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moDt, 0ued oat execution, and detained the debtors of the trust estate in 
custody. The court will notice the relation of trustee and cesttU que inuif 
and the equitable rights of the latter. In the case of Thorpe v. Thorpe (a)» 
it was held, that the release of an equity of redemption was a good legal 
consideration, and the court said they would take notice that the mort- 
gagor had a right to relief in Equity. The plaintiff in the present 
action was the party beneficially interested, to whom the plaintiff in the 
execution was liable toaccountin Eqnity,a circumstance rendering his con- 
sent to the discliarge of the debtors such a benefit and advantage to 
them, as, baring been obtained at the request of the defendant, amennte 
to a consideration sufficient to sustain the present action. The strict 
and due execution of his trust by the trustee would be intended by the 
court, and it was bis duty to require the consent of the cestui que trust 
to the discharge of the debtors. This is the consideration averred ia 
the declaration, and was a benefit obtained at the special instance of 
the defendant. In the case oi Payne v. Wilson (b), the consideration was^ 
that plaintiff would consent to suspend proceedings against a third per- 
son, and it was held good. The distinction attempted to be taken be- 
tween the debt and costs had no foundation. The trustee would 
be entitled as against the cestui que trusty to an indemnity against 
all costs properly incurred, and to take credit for them, as against 
the trust. The present plaintiff having consented to the discharge 
of his debtors, the loss of the costs falls upon him. It had been 
argued, that the consent of the cestui que trust, without that of 
the trustee, would have rendered the discharge illegal on the part 
of the sheriff, and that if such was the consideration, it is void for ille- 
gality ; but, conceding that it might be illegal, and subject the sheriff 
to an action, it is not ihe species of illegality for which a contract would 
be void. In order to bring the considieration in this case within that 
principle, it should, on the face of the declaration, appear to be immo- 
ral, contrary to public policy, or fraudulent. It is not contended that 
the illegality rests on ei titer of these grounds. That the authority of 
the present plaintiff to enter into such a contract was sufficient, appears 
from the case of Willatts v Kennedy (c). The declaration in that case 
stated that a third party was indebted to a firm, and that the plaintiff 
had been appointed, by the Court of Chancery, receiver of the debts of 
the firm, and that, in consideration that the plaintiff, as such receiver, 
would give the debtor two months* time, the defendant promised to pay ; 
and it was held, that sufficient authority appeared for the plaintiff's con- 
tract, and sufficient consideration for the defendant's promise. The court 
will look into all the circumstances, and weigh them, to ascertain if they 
do not supply proof that the consideration was of some value, and 
moved from the plaintiff. Lilly v. Hays (d). This benefit conferred by 



(fl) I Lord Rftym. 602. (A) 7 B & C. 423. (c} rt Bing. 5. {J) 1 Nev.^ P. 26, 
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the present plaintiff is therefore a valid and suffioient oonstden^ 
tioo, and is averred with as much certainty as the rules of plead- 
ing require. The entire act to be done on the part of the plain< 
ti£Py namely, his consent to the discharge (which was the consideration 
for the promises of the defendant), is set forth in the declaration, with 
an averment that he did consent. This was all that was necessary. But, 
further, this cause of demurrer is not well assigned ; it does not specify 
any particular in which the consideration is insufficiently stated. This 
ought to have been in accordance with the familiar principle, that a 
speoW demurrer ought to point out particularly in what the insnffi- 
ciency consists, so as to enable the party whose pleading is objected to, 
to amend the informality complained of. Varley v. Manton (a) is a di- 
rect authority to prove, that where there is a general allegation of per* 
formance, and the other party wants a more specific one, he must point 
out the particularity he requires. The demurrer cannot, therefore, be 
allowed on this ground. The omission of any averment in the first 
count of the declaration, that the debtors were actually discharged, has 
been relied on. The case of Pullin v. Stokes (b) is an answer to this 
objection. There, the plaintiff having recovered a judgment against a 
third party, and a fieri facias being delivered to the sherifiv it was 
averred, that in consideration that the plaintifi^, at the instance of the 
defendant, had requested the sheriff not to execute the writ, the defend- 
ant promised to pay the plaintiff the debt and costs, together with the 
sheriff's poundage, bailiffs' fees, and other charges. On a judgment by 
default, and error brought, the promise was holden to be binding on the 
defendant, though it was not averred .that the sheriff did, in fact, desist 
from the execution, nor what the amount of the poundage, &c was, nor 
that the defendant had notice of such amount. This case is directly in 
point, and the third connt of the declaration contains such an averment, 
.and is, therefore, free from the objection. With respect to the third 
cause of demurrer, viz., that the promises appear to be in the nature of 
a warranty, and that it is not shewn that there was any default made by 
the persons previously liable, the case of Goodman v. Chase (c) esta- 
blishes, that where a defendant taken on a ca. sa, is discharged out of 
custody, the debt is extinguished, and that the promise of a third per- 
son to pay the debt is an original undertaking, and not within the sta- 
tute of frauds. The insolvent acts in this country cannot chanjge this 
principle; if the debtor have lands, the judgment affects them; but his 
person is discharged from all liability. The promise averred in the de- 
claration is primary and absolute; and, on this argument, must be 
admitted to have been as stated ; the demurrer, by suggesting it to be in 
the nature of a warranty, is argumentative, or, what at the equity side 
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of the hall, would be termed a speaking demurrer. For these reaeoitfi 
the demurrers to the first and tliird counts ought to be overruled. 

Mr. Dobbf replied. — It is said, that a benefit conferred is sufficient 
to found a consideration ; and that principle is not denied, so far as it 
is modified by Kenyon, C. J., in Netcrol t. Wallace (a), where he says, 
^( every person, who, in consideration of some advantage, either to him- 
<< self, or to another, promises a benefit, must have the power of con- 
*^ ferring that benefit up to the extent to which that benefit professes 
" to go ;" this qualification runs through all the cases. When a pifson 
is arrested in execution, no one can effect his discharge, but the plain- 
tiff on the record ; and, therefore, the plaintiff in this case had not the 
power of conferring the benefit he promised ; and upon this grqund 
there is not a sufficient consideration to support the 1st or 3d counts. 
The meaning of the consideration being ^* illegal," is not that it was 
contrary to law, but that it was an insufficient consideration. Harvy 
y. Gibbons (b). The principle which governs all the cases is, that the 
consideration must move from the plaintiff, and it was so held on mo- 
tion in arrest of judgment in the last case on this subject. Price v. 
Easton (c). The plaintiff here had the power to consent to the debtors' 
discharge, but the question is, had his consenting the power to obtain 
their discharge ? The court cannot go out of the record to consider the 
equities which exist between the present plaintiff and the plaintiff in 
the execution ; or consider third persons as parties to the cause. Per 
Kenyon, C. J., in Bawerman v. Radanius (d). The cases of Bottom^ 
ley V. Brooke (e), and Budge v. Birch (/), have been found fault with, 
and similar cases will not be carried farther ; Tucker v. Tucker {g). 
Upon these authorities, the consideration for assumpsit must be a benefit 
to the defendant ; — he who gives, must have, to the full extent, the 
power of conferring the benefit. A court of law cannot look to any 
party in a suit, but to those on the record — and the plaintiff on the 
record can alone discharge a party taken in execution ; and, upen these 
grounds, the consent of the plaintiff in this action was inoperative, and 
could not raise a consideration. It is said, the consent of the plaintiff in 
the execution may be implied ; if the court would imply such a consent, 
in Price v. Easton, the consideration would be good ; but it was there 
held, that even after verdict, it could not be implied. Jn Clarke v. Crray 
(A), Lord EUenborough says, " it is sufficient to state in the dedaration 
*' so much of any contract, consisting of several distinct parts and coUa- 
<* teral provisions, as contains the entire consideration for the act, and 
*^ the entire act which is to be done in virtue of such consideration ;" but 
all this is requisite, and in the present ease, the consent of the plaintiff 

(a) 3 T. R 17. 22. (b) I Lev. 2d. pt. 161. (c) 4 B. & Ad. 433. 

id) 7 T. R. 668. (*) 1 t. R. 621. (f) 1 T. R. 622. 

(y) 4 B. <Se Ad. Y46. (h) 6 Eait 56S. 
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averred. The same principle was acted on in Brealey v. Andrew (a), 
where the court refused to imply that the plaintiff, in proving fur money 
had and received, had waived a tort, where such waiver would make the 
consideration good. A promise, by the defendant, to pay what at law 
the plaintiff is not entitled to receive, is a nudum pactum ; Clay v. 
WilHs(b). And in this case the plaintiff was not entitled to the costs 
of the former suit, a part of which, the defendant promised to pay. 
As to the second objection, the case of Goodman v. Chase, if the law 
in 4his country was the same as in England, would shew that the debt 
is satisfied by the discharge of the principal ; but here, by the 35 G. 
o. 30, 6. 31, the discharge of the principal is not an extinguishment of 
the debt. The test, as to whether a promise to pay the debt of another 
is collateral or not, is whether the promise extinguished the debt ; if the 
original debtor remains liable, the promise is collateral ; and the same 
principle is laid down by Holt, C. J., in Hart v. Longifield {c). In the pre* 
sent case, the undertaking was, to pay the debts of others, and the origi- 
nal debtors were not discharged. Brien v. Brien (d). 

Tuesday, 2^d April. 

Burton, J.,* this day delivered the judgment of the court. (After 
stating the pleadings), his Lordship said, it was unnecessary to refer 
to the second count, as it has been admitted by plaintiff's counsel, that 
the demurrer to that count must be allowed. With respect to the third 
count, it appears to us that the demurrer to this count must be allowed, 
upon one of the causes which has been assigned, namely, that it is not 
shewn by it that the defendant was primarily liable to the demand ; or 
that he has become liable to it by the default of the party primarily liable 
to it. The promise alleged against the defendant, is to be answerable 
for costs, but not a promise to pay the costs at all events ; not a promise 
to discharge those primarily liable. And by the 35 G, 3, c. 30, s. 31, 
they remain liable to them after their discharge. There is no averment 
here that those costs have not been paid, consequently, they might have 
been paid by these primarily liable, and upon this ground, the demurrer 
to this count must be allowed. The case then rests upon the first count, 
which has been most relied on. To this count, the same objection applies 
as to the third ; that is the want of an averment, that the costs remain 
due and unpaid. This can only be supported upon the principle, that 
the defendant's promise was absolute, and that immediate performance 
of it might have been enforced, that being the meaning of the aver- 

(a) A. <& Kl. IDS. (b) B. <fi C. 364. (c) Mod. 149. (d) 1 H. <& B. 300. in notis. 



* The* liord Chief Justice was prevented by indii'poaitioa from attending Court 
during the greater part of the argumeat* 
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ment ** apon request/' This is, therefore,~merely an averment of a legal 
Interest from the terms ; and therefore, the same objection is applicable 
to this count, as to the third ; and the cause of demurrer assigned ia 
proper ; but to this count, there is another objecion within the causes of 
demurrer assigned, namely, that it does not state a good legal considera*' 
tion. It is to be observed, that any averment of persons being dis^ 
charged from arrest upon consent, in order to make it a good consider- 
ation, it must be a consent from the plainti£P in the execution ; and it 
dees not appear in this count that such consent was given ; but the case 
does not rest here ; it is to be remembered that the consent, if made, was 
revocable between the plaintiff and defendant, and there ought to have 
been an averment, not only that the plaintiff had given that consent^ 
but also, that the consent continued, and was in force at the time of 
bringing the action. Until the first of these is shewn, no benefit is con- 
ferrcd, and if given and revoked, it would not be a good consideration 
and might be fraudulent. On these grounds, the demurrer to this count 
must be allowed, for the causes assigned. But I wish not to be under' 
stood to say that this count would be free from objection, if the causes 
assigned did not exist. I cannot say, that the nature and extent of the 
trust is sufficiently stated to support the. count. The statement, that 
one person was trustee for another, is not, in my opinion, sufficient ; it is 
calling on the court to infer too much, in reference to the nature of the 
trust, and the duties of the trustee. It ought to have been stated how 
the trust was created. This is, however, but my individual opinion ; and, 
upon the grounds already stated, the demurrers to the three coupts 

must be allowed. 

Demurrer allowed. 



Tuesday, April 23d. 

EXECUTOR— PASSING SECURITIES— DISCHARGE OF 

ASSETS. . 

Cariugan v. Mullowney, 



Where A. ASSUMPSIT for goods sold and delivered. The action was brought 

died, having jy-j^^g^ ^\^q defendant as the executor of Daniel Mullowney, deceased, 

two •ccommo- ^ * 

dation accept- and the declaration contained only the common counts, on promises by 

ourind which the deceased. The defendant pleaded plcene administravit, which the 

did not become 

due until after 

hii death, when a third person, who made himself liable as executor de son tort to A, 

took them up, by passing his own drafts upon another person in lieu of them, and which 

it appeared B. took in satisfaction of the debt : Held, that the passing of these securities 

by the executor, was a discharge of the assets to the amount of such securities, and so far 

a due Adminbtration of the assets by the executor. 
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plaintift in his replication denied, and issne was joined thoreon« The 1839. 
case came on for trial at the last Summer Assizes for the city of Water- ^"^^V*^^ 

GARRIOAN 

ford> before Cramptox, J. It appeared in evidence on behalf of the ^ 

plaintiff, that the defendant had rendered himself liable, as executor de hullowket 
son tortf and that assets of the said Daniel MuUowney, to the amount of 
about £94, had come to his hands. On the part of the defendant, it was 
proved that he had made payments to the amount of over £45. It was 
also proved, that one Joseph Walsh accepted two bills of £56 and £80, 
for the accommodation of the said Daniel MuUowney ; that these bills 
did not become due until after the death of the said Daniel MuUowney^ 
and that the defendant then took them up by passing, in lieu of them, 
his draft upon a third party in favor of the said Joseph Walsh, which 
bills, it appeared, were not due at the time of the trial. Counsel for 
the defendant called upon the learned Judge to leave this question to 
the jury, whether the said bills, so passed by the defendant, were ac- 
cepted by the said Joseph Walsh in satisfaction of his demand against 
the assets of the deceased, and, if so, to direct them to find for the de- 
fendant ; but this being objected to by the plaintiff's counsel, his Lord- 
ship declined to do so, and reserved the point, with liberty to the defend- 
ant's counsel to move to have a verdict entered for the defendant ; and, 
subject thereto, the jury found a verdict for the plaintiff for £48 : 16 : 5« 
Mr. Hatehelly Q. C, on a former day, obtained a conditional order to 
set aside the verdict had for the plaintiff in this case, and that a verdict 
for the defendant should be entered ; against which, 

Mr. Alcocky with whom was Mr. Brewster^ Q. C, now shewed canse. 
A bill of exchange is only prima facie evidence of payment, as between 
debtor and creditor; 2 Stark* on Eo, 2 ed. 184; Kear slake v. Mor- 
gan (a) ; Baily on Bills, 361. The question is, whether the giving this 
bill by an executor de son tori is a good payment, as against cre- 
ditors of the same degree ? The law regards the acts of such executors 
with the greatest strictness, and it will not suffer them to deal with the 
assets in the way a rightful executor may. For instance, a rightful 
executor may retain assets for a debt due to himself, which an executor 
de son tort will not be permitted to do : Coulters Case (b) ; Oxenham v. 
Clapp(c). And so also, although a rightful executor may retain assets 
to meet his liability in accepting a bill, a wrongful executor will not 
be permitted to do so. The statute of frauds requires the promise 
of an executor to bo in writing, and for a good consideration, in order 
to be binding ; and, in this case, it does not appear for what considera- 
tion the bills were passed. 

(a) 5 T.R. 5!3 (6) 5 Rep.31. 

(r) 3 B. & Ad. g09. 
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^-^^^*^ the creditor accepted of, prevents him from again returning to the as- 
Beta, and therefore to that amount the assets are discharged. The objec- 
MULLOWKCT ^^^^ ^^ ^^ ^ wrongful executor not being allowed to retain for his own 
debt, does not apply to this case ; the rule is, that he cannot avail him- 
self of his own wrong to benefit himself^ and it is so laid down by Pat- 
terson, J. in Oxetiham v. Clapp (a). There was no preference here, 
to any creditor, for the bills were passed before the present action was 
commenced. Suppose an executor disposed of the assets on credit, and a 
creditor requires payment, and the executor offers a bill until the credit 
he has given on the assets has expired, which is accepted of, what objec- 
tion can there be to such a proceeding? And that is the case here. — 
[BusHB, C. J. If this bill is never paid will the estate be discharged ?] 
That is our position ; and in a recent case in the Exchequer, where an 
executor passed a promissory note, he was made answerable for the debt. 
If the assets were discharged at the time of passing the bill, no injury is 
done. If there was at that time positive payment, then there could be 
no question between creditors in the same degree, Childs v. Mon- 
nins (b). In Gillies v. Smither (c), it was decided, that the defendant 
might shew that he had a right to retain the expenses of administering 
and it was so decided upon the ground that he had made himself person- 
ally liable. The present is a stronger case, for there is a subsisting debt, 
and no creditor injured, and no question that the defendant has made 
himself personally liable to Walsh. If the plaintiff should succeed, the 
defendant will have, not only to pay him, but also, to pay the amount 
of the acceptance to Walsh, although he will not have one penny out of 
the assets of the deceased to meet the latter demand. 

Mr. Brewster, Q. C. replied. — The case of Gillies v. Smither is upon 
a debt which must be paid in the first instance. The plea in the present 
case is, that the defendant has paid off the assets, and the evidence 
he gives of that is, that he has contracted a debt. If he had assets in 
his hands this would be a good consideration, but it would not change 
the case from a promise to pay if he should have assets. There is no 
difference in the cases from the passing of the bill, they are two conti- 
nuing debts. — [Perrin, J. The difficulty you have to contend 
with is this, that they had evidence that the bills were taken in satisfac- 
tion of the debt due on the testator s bill.] — Then it comes to the ques- 
tion, whether accepting these bills in satisfaction of the debt due by the 
testator is a discharge of the assets? — [Burton, J. If the defendant 
had paid the debt instead of passing the bills, the case would then be 

(o}SB.& Ad. 339. (6)2Brod. & B.4C0. 

(c) 2 Sttrk. R. 5:8. 
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clearly with Ibe defendant ;«^[BnRTONy J. If the creditor then accepts 
the bills in satisfaction of the debt, it seems to me to be the same, and 
that he could not come against the assets.] — If a bill in equity were filed, 
and it were proved that these bills were not paid, vvould the passing of 
those be an answer to the creditor's demand? — [Busub, C. J* If the 
bills are not piud, he can sne the execntor.] — That is quite true ; bat 
the question is, whether giving a security for a debt is an extinguish- 
ment of the debt — [Burtok, J. I cannot see, where these bills are 
taken in satisfaction of payment, that the assets are not discharged.] — 
Mr. Brewster declined pressing the question further. 



1839. 



OARRIOAN 

V. 

MULLOWNBT 



The Court, upon the grounds stated in support of the motion, made 

The rule absolute. 



Friday y April 26th. 
CRIMINAL INFORMATION— AFFIDAVIT IN SUPPORT OF. 
The Quern at the prosecution of Paard v. Maunseli*. 



This was an application for liberty to file a criminal information 
against the defendant. The affidavit set forth a quantity of very violent 
and abusive langpage used by the defendant to the prosecutor, but did 
not contain any allegation that the language of the defendant, which was 
complained of, was used with an intention to provoke the prosecutor 
to fight a duel. 

Burton^ J -Inquired if there was such an allegation in the affidavit.* 

Mr. Scatty Q. C, for the prosecutor, stated that the prosecutor's affi- 
davit did not contain that allegation, and he then read a passage to that 
efiect, from an affidavit made by a third party who was present on the 
occasion, out of which this application arose, and which was filed in sup* 
port of the motion. 

Per Curiam, — Take a conditional order. 



A conditloii- 



* In Rex V. Byrncy 1 Hud. and 
B. 16, the court held the affidavit 
defective for not containing this 
allegation, and stated " that they 
'^ never interfered, unless the ap- 



''plicant swore that he believed 
<<the words were used with the 
<< intention of provoking him to 
<< fight a duel.'' 



who was pre- 
sent on the oc- 
casion out of 
which the pro« 
secution aro8e» 
make an »(&• 
davit to tb4t 
cfTect. 
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An agree- 
ment to change 
the gale days 
on which rent 
is to be paid 
and ascertain- 
ing the frac- 
tion payable 
on the then last 
new gale day» 
will be erf. 
dence to go to 
the jury of 
rent being in 
arrear on that 
day so as to 
support a dis- 
tress. 

A defend- 
ant being a 
landlord and 
served in tres- 
pass 9. c./, 
may justify 
under the ge- 
ral issue, not 
only an entry 
in order to dis- 
train but also 
the continuing 
in possession 
beyond fhe 
time that 
was necesMiry 
for the purpo- 
ses of the dis- 
tress. 

Courts re- 
futie to grant ' 
a new trial 
where the da- 
mtiges would 
be necefisarily 
nominal and 
no title in 
question. 



COMMON PLEAS. 

Mnnday^ April 29eh> 

NEW TRIAL-LANDLORD AND TENANT— DISTRESS 
FOR RENT— TRESPASS. 

PURGBLL V. NOLAK. 

This was an action of trespass guare daummf regit: the first count of 
the dedaration stated, that the defendant broke and entered a dwelling 
house of the plaintiflTs at Naas, and then and there made a g^eat 
noise and distorbance therein, and stayed and continued therein, making 
such noise and disturbance for a long time, to wit, from thence hitherto, 
and then and there took some goods. The second count was, for break- 
ing and entering a dwelling house, and expelling plaintiff therefrom. 
Third count de bonis asportatis. The defendant pleaded the general 
issue to the whole declaration, and as to the expulsion in the 
second count he pleaded leave and licence, on which issue was joined. 
The case was tried at the last Lent Assizes for the county of Kildare^ 
before Doherty, C. J. when a rerdict was found for the defendant. 
On the trial it appeared, that the plaintiff held a house in Naas from 
defendant, at a rent of £18 a year, payable in January and July : that 
in the month of October last, it had been agreed between the plaintiff 
and defendant, that the gale days were to be changed, and that the 
plaintiff was to become a March and September tenant, and thereupon 
the amount of rent from July, (up to which time plaintiff had paid her 
rent), to the 29th of September, was ascertained. That ob the 17th 
December last, defendant, hearing that the plaintiff had left, and was 
about to hare the furniture removed, distrained for the rent due in Sep- 
tember, and having done so, plaintiff's son-in-law, who was left in care 
of the premises, gave up the house to defendant The learned Judge 
left it to the jury to say (amongst other questions upon which no argu- 
ment arose), that if they believed that the gale days were changed, and 
that rent was due in September, they were to find for the defendant, and 
that if they believed the evidence as to the giving up possession, also 
to find for the defendant, on the plea of leave and license. 

Mr. Jamei Plunkeity on a former day, having made objections on the 
trial, obtained a conditional order for setting aside the verdict, on the 
ground, that there was no evidence to go the jury, of rent being in 
arrear, and secondly, that the learned Judge should have told the jury. 
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that, as in the first connt of the dedaration, a breaking and entering the 
dwelling house, &c, and continuing therein was stated, and admitted to 
hare been proved by the evidence, but not covered by the plea of 
leave and license which was not to the first count, that they, the jury, 
should find for the plaintifi; 

Mr. Marilty^ Q, C^ this day shewed cause^ and contended, first, that 
the agreement to change the gale days ascertained the rent, and was 
evidence to go to the jury, of rent being due. Secondly, tliatthel5^Cr.2,c. 
8, s. 10, enables any person entitled to rents or services of any kind, 
relating to any entry by virtue of the act, or otherwise, upon the premi- 
ses chargeable with such rents and services, or any distress or sale there- 
upon, to plead the general issue, and to give the special matter in evi- 
dence, and that the continuing in possession was relating to the entry, 
and that it was not necessary for the defendant to have pleaded leave 
and license ; that all the cases in England wanted the fiict, which this 
case bad, namely, that here, the landlord's right to continue was found 
by the jury, so that no damages could be given, even if a new trial were 
granted ; and under these circumstances, and in frivolous actions, courts 
refuse new trials, Macrow v. Hull (a) ; Farewell v. Chaffey (&). 

• 
Mr. James Plunhetty in support of the rule. — There is no authority 

to shew, that after rent is due, the party can, by changing the gale 
day, give a right to distress. Here, the alleged agreement is in OcUk^ 
ber, settling that the rent was due in September. — [Torrens, J. Sup- 
pose an agreement in writing, providing that a party should have 
power of distress for the rent then due.] — There is no authority to 
shew, that such an agreement would be efiectual ; all are as to rent to 
become due, and not by-gone rents. In this country there is no enact- 
ment similar to that in England, providing that a landlord, guilty of aiL 
irregularity as to a distress, shall not be considered a trespasser ab mt* 
Ifo, so that every day the landlord continued in possession beyond what 
was necessary, he is a trespasser, Winterbourne v. Morgan (c) ; Ether^ 
ton V. Popplewell (d). As to courts refusing new trials on the ground of 
the smallness of the matter in dispute or the trifling nature of the actions^ 
there is no instance where there has been a misdirection, in which a 
new trial has been withheld. 
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Mr. Bland in reply. — The case of Charters v. Sherrock («), which 
decides, that a landlord can distrain for rent agreed to be paid in ad- 
vance, is a jBtronger case than the present, which is a contract of the 



(a) 1 Burr. 1). 
(c) 1 i East. 395. 



( ) 1 Al. & Nap ^06. 



(b) ] Burr. 53. 
{d) 1 East 139. 
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ties that rent was to be paid in September, and the xight of distroM 
nddent to that Tent. The case of Athcroft ▼. Banner (a) decidet, 
t a landlord may jastify, under the general ieane, the expelling a 
ant where he entered claiming rent, and here it was unnecessary, 
n to the second count. 

!!loT7RT.-*We are of opinion that the cause shewn should be 
^wed, as we think there was evidence to go to the jury of rent being 
krrear ; and upon the second part, that it was competent for the de- 
clant to justify the continuing in possession under the general 
ie, as part of the special facts relating to the entry; and even if it 
■e otherwise, this is not such a case as we should give a new trial, 
lidering the trifling and frivolous nature of the action, and that no 
itantial damages could be expected. 

Rule discharged. 
(a) 3 B. & Adol. 684. 
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EXCHEQUER OF PLEAS. 

WedaM9day^ January 23dl 
INSOLVENT— TRESPASS— ASSIGNEE. 

ASPINALL v. ArROTT. 

Trespass. — Tbe declaration contained three counts: Firsts for An action 
breaking and entering on the 6th day of March, 1837, and on dirers ^ trespass for 
other days and times, &C, a certain dwelling house of the plaintiff, situ- entering plain- 
ate, &c, and then and there making a great noise and disturbance ^^' dwelling 
therein, and staying and continuing therein, making such noise and dis* leizing and 
turbance for twenty-four hours then next following ; and then and ^^^^^ KoodbT 
there forcing and breaking open divers doors of the said plaintiff of chattels and 
and belonging to his said dwelling house, and breaking to pieces, converting the 
damaging, and spoiling dirers locks and hinges of and belonging to the ^^^ ^ , *^* 
said doors respectively, and wherewith the same were then fastened, &c. ; use, may be 
and also, during the time aforesaid, to wit on, &c., seizing and taking niainuined by 
divers the furniture, goods, chattels and effects, and also, the necessary has, subse- 
working tools of the plaintiff in his trade and business of a cabinet ^"^ trcOTasa, 
maker (enumerating and describing them), there found, and being in but before the 
the said dwelling house, and carrying away and converting the same to ment of the 

his own use ; by means of which said several premises, he the said action, beconae 

, . ,_ ,,.-., , . « , . « . , , insolvent aiul 

plamtiff and his family were, during all the time aforesaid, not only executed the 

greatly disturbed and annoyed in the peaceable possession of the said "*'**J tlT'S*" 
dwelling house of the said plaintiff, but also, the said plaintiff was, provisional as- 
during all that time, hindered and prevented from carrying on his said pif^^t^'^^ en- 
necessary trade and business of a cabinet maker, to wit, &c. titled to reco- 
The sdcond count was for seizing and taking away the furniture, Uon foir"&e°in^ 

goods, chattels and effects, and also the necessary working tools of the Ju'y sustained 

by him during 

plaintiff, and stated special damage, by reason of his having been pre- the interval 

Tented from carrying on his trade, and been deprived of the services and b«*''««.n^« 

assistance of his apprentice. the trespass 

Third count de bonis asportatis. Pleas — ^first, not guilty ; second, as Jon o*the^" 

to the seizing, taking, carrying away, and conversion of the furniture, signment, and 

goods, chattels and effects in the first and third counts mentioned acUoiftotbat 

(except the bedding of the plaintiff and his familvt and the necessary extent does 

1. . 1 •.. 1 11. ... notpasstotl^e 

working tools and implements, and such other necessaries therein men- provisional aa* 

tioned), ac^'o lum, because after the said seizing, taking, carrying away, «gne«."nder 

and conversion of the said furniture, goods, chattels and effects, the plain- ment. 

tiff being a prisoner in actual custody, &c., upon process for debt, &c., 
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did according to the statute, I & 2 (?. 4, c 59, apply by petition to 
tbe court for the relief of insolvent debtors, for his discharge, &c., and 
that plainti£Fthen executed an assignment to the provisional assignee of 
the said court, of all the estate, right, title, interest and trust of the 
plaintiff, in and to all the real and personal estate and effects of the 
plaintiff, &c« (except the wearing apparel and bedding, and the work- 
ing tools, &c, of the plaintiff and his family, not exceeding £20), and 
that said assignment, &c, vested the said causes of action and the said 
furniture, goods, chattels and effects, &c, (except as aforesaid) and all 
the right, title, interest and trust of the plaintiff, of and to the same in 
the said provisional assignee ; and that the same were still lawfully 
vested in the said assignee, &c. ; and that the said court afterwards, kc^ 
adjudged the plaintiff to be entitled to the benefit of the said act, and 
ordered the plaintiff to be discharged from such custody as aforesaid ; 
verification. Replication ; similiter to first plea ; demurrer to second plea ; ^ 
and special causes assigned : — First, that the defendant had not shewn 
any excuse or justification for the committing of the said several tres- 
passes, in the introductory part of that plea mentioned, nor had he there- 
by given any answer to the plaintiff's said declaration, in regard to the 
committing of those trespasses, and also, that he had not thereby in any 
way justified the seizing, taking, carrying away and conversion of the 
said furniture, goods, chattels and effects therein mentioned, nor shewn 
any sufficient cause to deprive the plaintiff of his right to recover da- 
mages, because of the loss and inconvenience sustained by him and his 
family from the seizing, &c., of those goods, in the interval previous 
to the assignment to the said provisional assignee. Secondly, that the 
said defendant had not, by his said second plea, shewn or averred that 
the said plaintiff had ever ceased to have possession of the goods and 
chattels in tbe said second plea mentioned, nor shewn any right in him 
the said defendant, to seize, take, carry away and convert the same. 
Thirdly, that he had not shewn that the causes of action, in thesecond plea 
mentioned, were at all transferred to, and vested in the said provisional 
assignee, or how those causes of action were so transferred, and that in 
alleging such transfer, he had sought to put matter of law in issue, &c. 
Joinder in demurrer. 



Mr. T. K, Lowryy in support of the demurrer. — This is an action of 
trespass, which no one can maintain but the person in actual posses- 
sion of the property, at the time of the commission of the trespass, which 
could therefore be only maintained, if at all, by the plaintiff who had such 
actual occupation. In no other form of action, could compensation for the 
whole injury sustained in this case be recovered. If an action oi trover had 
been brought by the insolvent's assignee for these goods, no compensa- 
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lion could have been recovered in that form of action for the loss and 
inconvenience sustained by the insolvent and his family, previous to the 
assignment under the insolvency. What is the nature of that assign- 
ment ? The 1 & 2 Cr. 4, c. 59, s, 8, provides, that " such prisoner 
** shall, at the time of subscribing^such petition, duly execute a convey- 
** ance and assignment to the provisional assignee of the said court, in 
*' such manner and form as the said court shall direct, of all the estate, 
** right, title, interest, and trust of such prisoner, to all the real and per- 
*^ sonal estate and effects of every such prisoner (excepting the wearing ap- 
" rarel and bedding, and the working tools, implements, and other such 
** necessaries of such prisoner, and his or her family, not exceeding in 
'' the whole the value of £20), so as to vest all such real and personal 
'* estate and effects in the said provisional assignee of the said court." 
In 1 Chitty on Plea. p. 72, 6th ed,, it is said, " with regard to remedies 
" for personal torts, they do not appear to pass to the insolvent's assig- 
'< nee ; it would seem he retains the right of action." In the case of 
Lea T. Telfer (a), in speaking of the property which passes under such an 
assignment, Abbott, C. J. says, << I consider the case of an insolvent analo- 
** gons to that of a bankrupt." In Benson y. Flower (b), it was held, that a 
right to recover in an action on the case for words before judgment, can- 
not be assigned under a commission of bankrupt, but after judgment when 
the damages have been reduced to a certainty, it may ; and the reason for 
this is obvious, because it then becomes a positive pecuniary debt. In 
Clarke v. Calvert (c), Dallas, C. J. says ** All the cases on the subject 
^ merely decide, that all the property of the bankrupt, and consequently 
*^ all the powers to turn that property to profit, vests in the assignees." 
And, in a note by Sir William Evans to his Collection of Statutes, VoL 
4,/>. 329, he says, " that no action will lie by assignees for a mere per- 
*' sonal tort to the bankrupt, such as assault or defamation, is very mani- 
<< fest ; and it is settled, that thongh assignees may maintain trover^ they 
" cannot maintain trespass for taking goods." 

But whether all rights of action pass or not by this assignment, 
the question is, has a stranger any right whatever to interfere 
between the insolvent and his assignee? In the case of Fowler 
T. Down (J), Eyre, C. J. says, " what shall ;be done between the 
**• bankrupt and the assignees is one thing, and what between him 
'' and a stranger is ano ther. This narrow ground, that the bank- 
'' nipt has a right against every body but the assignees, which is main- 
<<tained by authorities, is sufficient to support the verdict." And again, 
^' It is not competent to a third person to dispute the bankrupt's title to 
'' recover, who, supposing his creditors had no claims upon him, would 
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(a) 1 C, & P. 10'. 
(c)3 B. Moore 112 ; S. C. 8 Taunt. 74?. 



(6) Sir Wm Jones's Rep. 2' 5t 

(</) 7 Eaat Z15 ; S. C. 1 B. & P 47. 
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'' be entitled to his action, because whether they ha?e sach dalras or not 
** 18 nothing to the stranger." In Webb v. Fox (a) it was held, npon 
the aathority of Fowler v. Down, that a ballkrapt had a right to main- 
tain an action of trover for goods against all the world but his assig- 
nees. In Clarke v, Calvert (before cited), where a precisely similar 
plea was pleaded to that in this case, it was held on deraarrer, that tres* 
pass qttare claiuum fregit may be maintained against a stranger, by a 
tenant of the land, for a trespass committed before his bankruptcy ; and 
Dallas, C. J., in delivering the judgment of the Court, said, " the court 
^ need decide nothing as to the question, whether the assignees might; 
<< be entitled to demand from the bankrupt the damages he might re« 
*^ cover in this action. It seems clear, that as against all the worid, 
^< except the assignees, the bankrupt has a clear right of action quart 
*< clausum fregUn For if this were not held, and if the assignees allowed 
<^him to remain in possession of premises he before occupied, as const* 
<* dering them a kind of damnosa kereditasy as in Turner r. Richard^ 
** son (b\ not worth their attention, it would follow, that erery civil oat- 
« rage might be committed on the property, without the least means of 
** redress. The assignees here have not interfered, and therefore ne 
<< other person has a right to do so. This subject was much considered in 
'< Fowler v. Doum, and though there be a difference in one £aet^ the 
'< general doctrine there kid down applies most strongly to this cam. 
<< To the same effect is the case of WM v. Fox, where it was held, that 
** a bankrupt has a right to maintain an action of trover for goods against 
'< all the world but his assignees. It is true, both these cases of Fowler ▼. 
" Down, and Webb v. Fox, were cases of property :— be it so. That is 
" still stronger, for if the courts so held in cases of property, dfortkri 
** would they be bound to hold so where the subject matter is a tort really 
<< so called, and where the action is possessory, and can only be brotight by 
* him who is in the actual possession of the land, the subject of the inquiry. 
<< Itis true also, that in both theseactions the subject was property acquired 
" after bankruptcy ; but, in both, the bankrupts were uncertified, and it re- 
'< qnires no argument to prove, that, generally speaking (though snlject 
** to exception), property acquired after the bankruptcy, and before the 
** certificate, is the property of the creditor. This was fully settled in the 
*^ case of Kitchen v. Bartsch (c). The general doctrine was confirmed, 
" if confirmation were necessary, by Lord Chief Justice Gibbs, in 
<< Cumming v. Roebuch(d), where he says, * Unless the assigpnees inter* 
^' pose, the plaintiff may maintain the action ; he may sue as their trus- 
^< tee.* With this weight of authority upon the general point, namely, 
'< that the assignees have not interposed their claims, if any they had, and 



(fl)7 T. R 391. 
(c)7 East. 5 K 



(ft) 7 East. 3.15. 

(</) I Holt. N. P C. 171. 
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'' oonsideriDg tbe natare of this action against a wrong-doer for an injary 
*^ to the actual possession of the plainti£Fs, it should seem that this action is 
*^ well brought, and that, therefore, the demurrer to the first and second 
'< pleas ought to be allowed." The case of Lea v. Telfer^ also before 
referred to, which was decided by C. J. Abbott, sitting at Nisi 
Priusy appears, at first sight, to be an authority in favor of the de- 
fendant's plea, and it certainly is in opposition to the cases above 
cited; but, on examination, it will be found to be an authority in 
favor of the plainti£F. In that case, it was held, that an insolvent could 
not maintain trover for certain articles of plate which had been his 
pioperty before his discharge, even where the assignee did not inter* 
fere ; but, in that very case, C. J. Abbott, in giving judgment, expressly 
says, *< There may be possession against a wrong doer, but there is no 
** property to support trover'* So that, whether or not that case shall be 
considered as overruling the former cases, as to the right of bankrupts 
or insolvents to bring trover for goods passing to their assignees, where 
the assignees do not interfere, it goes to establish the right of insolvents 
to bring trespass against wrong doers, and entitles the plaintiff to judg- 
ment on the present demurrer. 
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Mr. Robert Andrews^ contra. The cases which have been cited are, 
for the most part, cases in bankruptcy, where the question turned upon 
property acquired by the bankrupt after the bankruptcy, and to which, 
as against all persons except his assignees, the bankrupt had a title. 
None of those cases touch the question where the property or cause of 
action had existence before the bankruptcy, and, therefore, passed di« 
rectly under the assignment to the assignee. That distinction is im- 
portant in this case ; for here, the whole of the alleged cause of action, 
as justified by the plea, accrued before the assignment to the provisional 
assignee ; and therefore it is not a matter of option with the assignee, 
whether he shall accept it or not. It is a question of mere law, did it 
pass to the assignee, or did it not ? The defendant contends that the 
cause of action which is justified by the plea did pass by the assignment 
-to the provisional assignee. The justification applies only to the seizing 
and taking of the plaintiff's property previously to his insolvency. By 
the assignment to the provisional assignee, all the estate, right, title, 
and interest in and to all the personal estate of the insolvent passes to 
the assignee, and all rights of action in respect to that personal estate. 
The plea does not affect to justify any personal tort\ it is confined to the 
seizing and taking of that property, which clearly passed by the assign- 
ment, Wright \. Fairjield (a). In that case, it was held, that the as- 
signee could maintain an action for unliquidated damages which had ac- 
crued before the bankruptcy, by non -performance of a contract; and 

{a) 2 B. ^ A^. 71 7. 
2 M 
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Lord Tenterden said, there was no doubt the sabject-matter of the ac* 
tion came within one or other of the descriptions in the statute ; 
and he referred to the words therein, « all the present and future perso- 
nal estate ;" adding, " that if it were held a claim of that kind did not vest 
in the assignees, the consequence would be, that a right to damages, which 
would have been highly beneficial to the estate, might be released by 
the bankrupt And Parke, J. there says, " Actions have been con- 
<< stantly maintained by assignees, for torts, to the personal property of 
<< the bankrupt, committed before the bankruptcy, and rendering that 
<< property less valuable to them." — [Pennefathbr, B. But I take it 
that a bankrupt or an insolvent retains an interest in the possession of 
the property until his assignee interferes. The assignment passes the real 
just as much as the personal estate ; and if it be conceded, that an in« 
solvent may maintain an action for an injury to the real estate of which 
he is in possession (as the authorities shew he can), may he not equally 
maintain an action for an injury to the personal estate of which he is in 
possession ? Where is the distinction ?] — The authorities only extend 
to cases of injury to the possession of a bankrupt or insolvent, after the 
bankruptcy or insolvency. Such a possession is wisely protected against 
every wrong-doer. But the same principles do not apply to acts which 
occurred previous to the insolvency. Lord Tenterden states this dis- 
tinction in Lea v. Telfer (a), '< I consider the case of an insolvent as 
analogous to that of a bankrupt, and a bankrupt may maintain trover for 
after-RcquWed property, unless the assignee interferes, but not for any 
property which he had before the bankruptcy ^ The second plea does not 
justify the breaking and entering of the plaintiff's dwelling-house, or any 
personal tort. If the plaintiff has sustained any injury by the breaking 
and entering of his dwelling-house, or the other matters not covered by 
the second plea, he has his remedy, the general issue being pleaded to 
all that. The second plea does not extend to the second count, in which 
the special damage is stated. It justifies only the taking and conversion 
of the goods mentioned in the first and third counts, in which no spe- 
cial damage is laid. — [Pennefather, B. Every trespass of this kind 
implies an injury to the possession ; and, to sustain his action, it is not 
necessary to stote ^;p6cta/ damage. The law implies that every trespass 
is attended with damage, called " general,'* and the party may pit>ve it 
without pleading it. Such damage is implied in the nature of the action.] 
— It cannot be doubted that this would be a good plea in trover. Lea v. 
Telfer{a). In that case. Lord Tenterden observes, "The question is, whe- 
" ther a man, who is discharged under the insolvent debtors' act, and who, 
" in consequence, has assigned his property, can bring an action of trover ? 
« The assignee might do it, and, therefore, the insolvent cannoC And is 



(fl) 1 C. 5c P. 146. 
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nol thisy in substance, an action of trorer, so far as this plea extends ? 
The case of Clarke v. Calvert (a) is very distinguishable from this. It 
was decided on very special grounds, and on the precise nature of the 
action. C. J. Dallas says, ** This is an action of trespass for an injury 
** done to the soil, and which no one can maintain but he who is in actual 
** possession of it.** Here the assignee can maintain an action for the 
taking of these very goods, and, from the form of the plainti£F*s action, 
unless the defendant can plead as he has done, he will be liable to ano- 
ther action at the suit of the assignee, contrary to the maxim, nemo bis 
vexari debet. — [Pennepather, B. It is true, the assignee might reco- 
ver for the full value of the goods, and the insolvent for the injury he has 
sustained, by being deprived of the use of them for a limited time, and 
the defendant might thus perhaps be liable to two actions, but they would 
be for different causes. This case cannot be argued as if it were an ac- 
tion of trover. To assimilate it completely to that form of action, the 
plea ought only to have justified the conversion, and not the seizing and 
taking of the goods.] — That would have been a bad plea in trespass.-— 
[Pennepather, B. It would; and that very circumstance shews that 
this is an improper plea in the present case. Richards, B. In the 
case of bailor and bailee, either one or the other can maintain an action ; 
and yet, in answer to an action brought by the one, it is not sufficient to 
say that an action for the same thing may be brought by the other ; but 
that is exactly what is said here.] — There is privity between the bai- 
lor and bailee, and the authorised act of the one is conclusive against the 
other; but they cannot both successfully bring actions for the same 
thing. Between the assignee and insolvent, however, there is no pri- 
vity resembling that between bailor and bailee, where the cause of action 
accrued before the bankruptcy or insolvency. — [Pennepather, B. As 
to the want of privity, that position may be laid down too broadly. 
In the case of the bankrupt suing for his own earnings after bank- 
ruptcy, and before certificate, he is the proper person to sue ; and that, 
too, not from any supposed privity, but from the nature of the cause of 
action (6). From the nature of the case here, the insolvent is entitled ta 
maintain this action for the injury sustained by himself, in consequence 
of the taking of the goods out of his possession. As to the argument, 
that the defendant* would be liable to actions, at the suit both of the in- 
solvent and his assignee, that would not be harder than the case of se- 
parate actions brought by the lessee and the reversioner. Chiep Ba- 
ron. There would be a wrong without a remedy, if the plaintiff could 
not maintain an action for the injury, so far as it relates to the loss sus- 
tained by him personally, in being deprived of the goods during the in- 
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{a) 8 Taunt. 743. 
(5) See, accordingly, Chffpendale y. Tomlinson, Cooke's Bankrupt Laws. 
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terral between the seizare and his insolvency. It can scarcely be con*' 
tended that the assignee coold maintain an action for that portion of the 
injury ; and, if he cannot, surely the insolvent can.] — In the case of se- 
parate actions brought by the lessee and the reversioner, the lessee re- 
covers for the injury, so far as it affects his possession, and the rever- 
sioner for the injury, so far as it affects his reversionary interest: bat 
the total amount recovered, and so apportioned, is intended to compen- 
sate the entire damage, and nor more. Here, according to the argnment 
f the plaintiff, the insolvent may recover not only for the personal de- 
privation, but for the value of the goods; and, if so, it is clear, the ver- 
lict in this case coold not be afterwards used to prevent the assignee 
rom recovering the value of the goods also, in case he brought an 
iction of trover. 

Mr. Nehofiy in reply, was stopped by the Court, who 

Allowed the demurrer. 

Saturday^ January 26M. 

PRACTICE— JUDGMENT AS IN CASE OF A NONSUIT- 
PROVISO. 

Wright and Perkin v. Hodgens. 

Mr. Hatchell, Q. C. moved to enter judgment as in case of a non- 
nit, the cause having been more than three terms at issue. The record 
ad been entered in the list of causes for trial, but had not been tried, 
1 consequence of the death of the late Chief Baron. No proceedings 
ad been since taken by the plaintiff. 

Mr. Peebles^ contra^ cited Malone v. Nicholson (a), and Williams v. 
Stewart {b)y and contended that this M'as not a case within the sta- 
ute (c). The defendant's proper course was to bring the case to trial 
y proviso, 

Mr. Hatchell, in reply, endeavoured to distinguish this case from a 

is respect, is the same both in town and country causes. 

(a) 6 Law Rec. (Id Ser.) 280. (ft) 4 Law Rcc. (2d Ser.) 171. 

(c) 28 G. 3, c. 31 Ir, 14 G. 2, c 17, Eng. 
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€OUDtry canse, which, he admitted, woold not be within the Btatote ; 
and referred to Burton t. Harrison (a), and Gadd v. Bennett (b). 

The Court said, that the case of Burton v. Harrison was clearly dis- 
tingaishable from the present, as the plaintiff had there withdrawn the 
record, after having entered it for trial ; but, here, it was not through 
any default on the part of the plaintiff that the case had not been tried. 
With respect to the distinction which had been suggested between town 
and country causes, the court were not aware of any such distinction 
having been allowed to prevail. 

The cases cited against the motion were town, and not country causes, 
and they conceived the rule in this respect to be the same in both. 



1839. 




Motion refused, but without costs, the plaintiffs having ob« 
tained the costs of discharging a notice of the same motion 
on a former day. 



(a) 1 East, 346. 

(b) 2 B. & AL 709 ; and see Col- 
Her V. Jones, 1 H. & Br. 321, in 
which the Court of Queen's Bench 
recognised the distinction here con- 
tended for. In that case, a cause 
in Dublin having been made a re- 



manet from the sittings after term, 
and no proceedings having been 
taken by the plaintiff for three 
terms afterwards, it was held, that 
the defendant was entitled to judg^ 
ment as in case of a nonsuit. 



Saturday f January 26M. 

PRACTICE— JUDGMENT AS IN CASE OF A NONSUIT- 
RULE TO STAY PROCEEDINGS. 

Read v. Shew. 

Motion to make absolute a conditional order for entering up judgment 
as in case of a nonsuit. 

Issue was joined in Trinity Term, 1837. And on the 27th October 
following, notice of trial was served for the 4th of November then next, 
but, through some inadvertence on the part of the plaintiff, the record 
was not entered for trial. On the 6th November, 1837, the defendant en- 
tered a rule to stay proceedings until the plaintiff should pay the costs in- 
curred in consequence of the notice of trial. No further steps had been 
since taken by the plaintiff. 

On the part of the plaintiff, the application was opposed, on the 
ground of the rule to stop not having been vacated. 

Per Curiam* — It is contrary to the practice to allow a defendant in 



A rule to stav 
the plaintiff^i 
proceBcUngs, 
until be paj 
the costs of 
not proceeding 
to trial, pursu- 
ant to notios^ 
must be yacat- 
ed before the 
defendant can 
apply for judff* 
ment as m 
case of a noop 
suit. 
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gQch a case to apply for judgment as in case of a nonsuit, unless the rule 
to stay proceedings has been previously vacated. 

Motion refused, with costs.* 



* See the case ofM^Cammon v. 
Neeson, 2 Hud. & Bro. 153, in 
which a similar order was made.— > 
In computing the three terms, 
during which a cause must be at is- 
sue, before applying for judgment 
as in case of a non-suit, it is now 
fully settled, that the period during 
which a plaintiff has been prevent- 
ed from going to trial, by a rule to 



stop proceedings entered by a de- 
fendant, is not to be reckoned; but 
it is not necessary to wait three full 
terms after the vacating of the role 
to stop, if any portion of the time 
had elapsed before the entry of the 
rule. In computing the three 
terms, the period during which a 
plaintiff has been tied up from pro- 
ceeding is merely to be struck out. 



EASTER TERM. 

Wednesday^ April 17 th, 
TITHE COMPOSITION— APPLOTMENT. 

Armstrong v, KUiLiKELLY. 

Action of debt for tithe composition, for the years 1832, 1833, 1834, 
and 1835, payable to the plaintiff, as Rector and Vicar of the parish of 
Moylough, in the county of Galway. At the trial, before the late Lord 
Chief Baron Joy, at the sittings after Hilary Term, 1837, a bill of ex- 
ceptions was taken, by which the case appeared to be as follows : — The 
Register of the diocese of Tuam (in which the parish was situated), who 
attended as a ^litness on the part of the plaintiff, produced a certificate 
of composition for tithes in the parish of Moylough, signed by the Rev. 
John Orr and Daniel John Cruise, as commissioners, and bearing date the 
15th of August, 183 1. He also produced an applotment-book, purport- 



A» and 6.» 
joint commii- 
aiontn ap- 
pointed under 
Goulburn's 
AeH4G.4,c, 
99), duly 
made and 
lodged a eerti' 
Jicateof com- 
potntion^ in 
1831, but 
did not maka 
any applot* 
ment thereon. 
A* having been 
subsequently 
appointed a 

sole commissioner, under Sunley*s Act (2 &3 fV. 4, c. 119), adopted that certi- 
ficate, and duly made and lodged an applotment in 1H33, pursuant to the latter act. 
B. afterwards affixed his signature, in tberegistty of the diocese, to the applotment made 
by A. alone, as sole commissioner. 

Held^ 1st. That A.*s applotment, as sole commissioner under Stanley^s Act, was inyalid 
and void ; and that at the time of such appointment, and ofhis making the applotment as such 
sole commissioner, his authority as one of the joint commissioners originally appointed 
under Goulburn's Act was still subsisting and valid. 2dly. lliat the applotment made by 
A. as such sole commissioner, notwithstanding his intention to act in making it under 
8tanlejf*s Act, must be taken to have been made by virtue of his valid authority under 
Goulhurn*9 Act. 9d1y. That 6. had authority, by affixing his signature to the applotment 
made by A. alone, to adopt itashis own act, Uiough he had taken no part in the actual duty 
of making it. 4thly. That the applotment having been once made, it became the only 
standard for measuring the amount of composition payable by the parties liable thereto, 
and had reference back to the period of making such composition. Semblv, that until tlie 
making of the applotment, it was optional with the party entitled to the composition, but 
|iot imperative on him, to resort to the provisions of Goulburn*s Act, regulating the pay- 
ments of composition according to the grand jury cess. 
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iog to be made in parsaance of that composition. The applotment- 1839. 
book was signed by Daniel John Craise, and the signatare had the word 
^^ conimisioner," in the singular number, after it, with the date of the 
17th of February, 1834. The witness, on his cross-examination, de- kilukblly. 
posed, that when this book was lodged in the registry, the name of Da- 
niel John Cruise was the only name signed to it ; and that, as well as he 
could recollect, the signature of the said John Orr was affixed to it some 
time in the beginning of the year 1836. The witness further stated, that 
he had attended and produced the said applotment-book, on some pro- 
ceedings for the recovery of tithes, at the October Sessions of Cralway^ 
in 1835, and that Orr*8 name was not then to it, but was subsequently 
affixed by Orr, in the first week of January, 1836. A consent was then 
read in evidence, admitting that the defendant was owner in fee in poa* 
session of all the lands and premises in the declaration mentioned, dur- 
ing the period for which the plaintiff sought to recover. It was ako 
admitted, that Orr and Cruise were duly appointed commissioners, pur- 
suant to Goulburn*s Act, and that Orr was the commissioner appointed 
by the Incumbent, and Cruise by the parishioners. The certificate and 
applotment were then read, whereby it appeared that the denominations of 
land in the defendant's possession were charged with the several sums in 
the declaration in that behalf stated. 

The plaintiff having closed his case, the defendant produced Cruise, 
who swore that Orr and he had been appointed commissioners prior to 
1831, and had signed a certificate, and lodged the same in the registry 
of the diocese in August, 1 831 ; that they made no applotment together ; 
that witness alone afterwards made an applotment ; that he had, as an 
authority for so doing, a warrant as sole commissioner under Lord Stan- 
ley's act, bearing date the 26th of August, 1833 ; that he took the oath, 
in pursuance of his appointment, in 1833 ; that he was not assisted in 
making that applotment by any other commissioner ; that he never saw 
Orr during the time of making it ; that the applotment so made was 
signed by him on the 17th of February, 1834: that he lodged the copy 
of the applotment-book produced by the plaintiff (which he identified) 
in the registry of the diocese, immediately after signing it, and gave ano- 
ther copy to the Incumbent, and also lodged a third copy in the parish, 
as directed by the act ; that the book produced had no signature but his 
own when lodged in the registry ; that he alone had employed and paid 
the surveyor and other persons who assisted in making the applotment ; 
that he alone furnished his account to the treasury, as sole commissioner, 
and was paid those expenses, and his own claim, as sole commissioner ; 
that it was under his authority, as sole commissioner, in 1834, he had 
applotted. 

The case having closed, the defendant's counsel called upon the learned 
Judge to direct the Jury, Ist, that the applotment made by Cruise 
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]899< alone, as sole commissioner, under 2 & 3 ^.4, c. 119, was not a valid 
applotment of the composition stated in the certificate made under the 
acts 4 Cr. 4,c. 99, and' 5 G. 4, c 63. 2d, that the applotment having 
been made, iind lodged in the registry, by Crnise alone, coold not after- 
wards be legally signed by Orr, so as to make it operate as the joint 
applotment of both commissioners. 3d, that the applotment having been 
made by Cruise alone, acting as such commissioner, was not afterwards 
made the joint applotment of both the commissioners, by the act of Orr, 
and could not now be used as a joint applotment. 4th, that even if it 
were a joint applotment, it could only regulate the payment of compo* 
sition falling due after the book was signed and lodged, and could not be 
applied to fix the proportions for previous years, which must be rega< 
lated by the parish or grand jury cess. 5th, that plaintiff had not shewn 
any certain sum payable by the defendant ; and that, for some or all of 
these reasons, the Judge should direct a verdict for the defendant But 
the learned Judge refused so to direct the jury, or to leave any of the 
said questions to them, and declared his opinion, that Cruise and Orr, 
having been duly appointed commissioners by the vestry and Incumbent, 
and having entered upon that office, and signed a certificate of compo« 
sition, the certificate was valid ; and that the warrant of the Lord Lien- 
tenant to Cruise was invalid and void ; and that the acts of Crnise must 
be referred to his valid authority ; that the applotment-book coming 
from the proper place, the registry of the diocese, where it had been 
deposited so long, without appeal, and appearing perfectly regular upon 
the face of it, must be considered to be valid ; and told the jury, that if 
they believed the evidence, they ought, in his opinion, to find for the ^ 
plaintiff. Whereupon the defendant's counsel excepted to the charge of 
the learned Judge. Verdict for the plaintiff. 

Mr. Closcy in support of the exceptions.-^The composition, having 
been made under Ooulburn's act, should have been applotted under that 
act, and not by the sole commissioner under Stanley's act. There is no 
provision in the latter act for making or completing an applotment under 
the former. Cruise, having acted by virtue of a warrant under Stanley's 
act, must be treated as an entire stranger. He took the oath under 
Stanley's act, and had no intention to applet, or carry into effect the 
composition made under Goulburn's act. He could not have acted alone 
under this act in case of the death, neglect, refusal, or incapacity of Orr, 
but another should have been appointed in the place of Orr, pursuant to 
the provisions of 4 (r. 4, c 99, sec 15, and 5 G. 4, c.63, sec 12. 

The Court here intimated a wish to hear the plaintiff's counseL 

Mr. T, B. C. Smith, Q. C. (with whom was Mr. Serjeant Greene), 
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for the plaintiff. — There is no controversy as to the fact of there being a 1839. 
valid certificate*of composition under Goulburn*s act ; and it is admitted ^'^^"V^ 
that*the defendant was owner in fee in possession daring the time for which -Armstrong 
the plaintiff seeks to recover in this action. The plaintiff is, therefore, un- 
questionably entitled to recover, and the defendant liable to pay some 
' tithe composition ; and the only question is, whether proper legal evi- 
dence has been given to ascertain the quan^m of the defendant's liabi- 
lity. That depends on the validity of the applotment. — [Pbnnefa- 
THER, B. The certificate ascertains the defendant's liability to some 
composition, and the applotment ascertains the extent of that liability.] 
— Yes. First, the applotment is valid, so far as Crnise is concerned. 
If a person has two authorities, and does an act, that act will be re- 
ferred to whichever authority will sustain it — [Pennbfatuer, B. For 
instance, yon may distrain for damage feasant, and avow for rent in 
arrear.] — The leading ai^thority upon the subject is the case of Gren* 
ville V. the College of Pht/sicians(a), the authority of which was recog- 
nised and adopted in Crowther v. Ram^oUom (b). It is not material, 
therefore, whether Cruise acted, or intended to act, under Gonlburn's or 
Lord Stanley's act, if what has been done can be sustained under either. 
The 34th section of the 4 (7. 4, c. 99, enacts, that before the expiration of 
four months from th« making and signing of the cerlificatt, the commis- 
sioners shall assess and igplot. The applotment mighti however, be 
made after the four months, and the statute is only directory as to th« 
time. Rex v. Mackay and Nash (c). Indeed, the 40th section of that 
act, and the 19th section of the 5 G^. 4, c 63, clearly shew, that 
the statute is directory as to the four months, and that the applot- 
ment may be made afterwards. 2dly. The applotment is equally valid 
as to Orr. It is contended, that the applotting must have been the 
act of both commissioners ; but it is to be observed, that, in this case, 
Cruise was the commissioner on behalf of the parish, 4 (r. 4, c 99, 
s. 12. He was the person in whom the parish confided. 

The court are not to inquire whether the commissioners did their 
duty. If they did not, that would have been a ground of appeal. The 
objection^ therefore, reduces itself to this, that the applotment was 
signed by one commissioner after it had been signed by the other. But 
such an objection is absurd. Are the two commissioners to sign at the 
same moment? Certainly not. Orr may have had a local knowledge, 
which satisfied him of the propriety of acquiescing in the applotment on 
the part of the clergyman. If a mandamus were now applied for against 
Orr and Cruise, they would have a complete answer, that they had ap- 
plotted. 

But it is objected, that Orr s signature not having been affixed to the 

(«) 1 Lord Raym. 465; S. C. 12 Mod. 380. 
(*) ? T. R. 651, And see Jona^ ▼. Atherton, ^ Taunt. Si, (r> Smilh & Bat. 2C9. 

2 N 
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applotment until after the commencement of the sait, it cannot be con- 
sidered as valid in this action. The declaration in this case (which may 
be considered as the commencement of the action) was not filed anttl the 
21st of January, 1836, previous to which, it appears from the evidence, 
Orr had signed the applotment. It may also be suggested, that there 
might have been an appeal, of which the defendant has been deprived. " 
Now, ill the first place, the trial did not take place until after Hilary Term, 
1837 ; and if the applotment was valid, subject to appeal, two sessions 
had elapsed before the trial took place, and the time for appealing was 
therefore passed. — [Pennkfather, B. It is material to observe, that 
the time for appealing is limited from the completion of the applotment, 
and not from the time it is lodged.] — The very questions in this case 
have been already decided in favor of the plaintiff, by the Court of 
Common Pleas, although the case in that court was not so favorable 
for the plaintifi^ as it is here, inasmuch as the applotment there had not 
been signed by Orr when the action was commenced (a). 

By the 5 G* 4t, c 63, s. 21, the applotment is made[a record ; and yet 
the learned Judge was required to leave it to the jury to contradict and 
invalidate a document which was of record, and perfectly good and va* 
lid on the face of it, in violation of the principle of law, that nothing 
can be averred which contradicts a record (b). 

It is not disputed that the plaintifi^, at the trial, was clearly entitled 
recover, if he had proceeded under the 40th section of Goulbum's act, 
or the 19th section of the 5 G. 4, c. 63, according to the parish or 
grand jury cess, but, independently of the inconvenience which would 
arise from collecting the composition according to the parish or grand 
jury cess (c), the moment the applotment is made, the temporary mode 
pointed out by the 40th section of the 4 G. 4, c. 99, and the 19th of 
the 5 G. 4, c. 63 ceases. 

Mr. Close and the Attorney General^ contra* — The defendant's admis* 
sion, that he was the owner in fee and occupier of the lands, in respect 
of which the plaintiff seeks to recover the tithe composition, is not an 
admission that those lands were chargeable with the composition. 

It is clear from the 5 G, 4, c. 63, that it is only when the lands are 
songht to be charged by the applotment, that the defendant has a right 
to interfere ; and it is open to him to say that Cruise was not the com- 
missioner appointed on his behalf. The defendant was deprived of the 
right of appeal given by the 7 & 8&. 4, c. 60, s. 1, the applotment having 
been made without notice, and the " cause of complaint" not having 
been known until after the time prescribed for appealing had elapsed. 

(a) The case here alluded to is Armstrong v. Brown, for a report of which see Mr. 
0*Leaty s useful and valuable work on The Law of Bent Charges in )ieu of Composition 
for Tithes in Ireland, p. 816, note. 

(//) Plowd. 492 
{cj See O'Leary on the Law of Sututable Composition, p. 186. 



Digitized by 



Google 



ARMSTKOKO 



EASTER TERM, SECOND VICTORIA- 275 

The applotment was not signed until January 1836, which was in fact 1889. 
after action bronght. Moreover, the defendant was taken bf sarprise, 
Orr*8 signature having been secretly affixed to the applotment which 
had been produced at the October Sessions of 1835, without his killikbllt, 
signature. The applotment made by Cruise alone was a nullity. — 
[PfiNNBFATHBR, B. It was an imperfect act but not a nullity.] — The 
Court of. Appeal must so have held it, until the second signature 
was affixed. There was no right of appeal until Orr had signed 
the applotment, The Ring v. The Justices ofMeath (a) In that case a 
mandamtis to hear an appeal was applied for, and it was hdd that 
the duplicate of the applotment not having been lodged in the regis* 
try of the diocese, the right of appeal was not mature. At the 
time this action was commenced, the period for appealing had elapsed.-^ 
[Chicf Baron. Not if you reckon from the completion of the ap- 
plotment] 

Again, there was no notice given to the parish, of Cruise acting as a 
sole commissioner, nor was any vestry held, — [Pennefather, B. The 
acts do not require that notice should be given to the parishioners.]— 
Even so, it is submitted that the applotment having been made by 
Cmisealone, Orr could not after it was lodged legally affix his signature 
to it. He took no part in making it, and it was a record^ 5 G^. 4, c 63, s* 
21, which he could not tamper with or falsify. He had not fulfilled, in 
respect to it, the purposes for which he had been appointed, 4f Cr. 4, c 
99, ss. 12, 13, nor had he complied with the requisition of his oath, ac- 
cording to the directions contained in the 14th section of that statute. — 
[Chief Baron. I doubt exceedingly, even if it had been proved at 
the trial, that the conduct of the commissioners in making the applot- 
ment had been irregular or illegal, the defendant could have availed 
himself of any misconduct on their part, to invalidate the applotment. 
If the commissioners had been guilty of any impropriety, they might per- 
haps have been liable to an indictment for a misdemeanor, or there 
might have been some other mode of obtaining redress, but I question 
very much whether in an action brought by the tithe-owner a^inst the 
tithe payer, it would be open to the latter to say, that the commissioners 
had acted irregularly, or in a manner not in accordance with the act of 
parliament.] 

As to the argument, that the enactment is but directory, the sta« 
tnte must be construed ep as that a party shall not be prejudiced 
by any neglect of ministerial duty on the part of a public officer, but 
here, the plaintiff had it in his power to compel Orr to complete 
the applotment. There is nothing in this case to take it out of tho 
general rule, that the directions of a statute must be complied 
with, Jones d. Humphrys v. Byrne (b). To the same effect is 

(a) 1 H. & B. 425. (b) 1 H. & B. 26. 
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Slubber t. Trench (a). The latter case is identical in principle with 
the present. Here, the statate imposed on the commissioners the obliga- 
tion of doing these several 2Mi% jointly, and the court cannot dispense 
with that obligation. The directions in these acts are easy of observance, 
and there is no reason why they should not be followed, M^LoughUn t. 
GalbraUh (h). The general rule of comtmction is, that where a statute 
dtreets the doing of a thing for the sake of justice or the public good, 
the word may is the same as the word shally The King and 
Queen v. Barlow (c). Besides, the plaintiff will sustain no injustice, if 
this applotment beheld void, as a valid one can now be made, and the 
commissioners are compellable to make it. The King v. Machay and 
Nash (d). It has been argued that the tithe-composition, which is a 
charge both upon the lands and upon the persons of the tithe- payers, is 
to have relation back from the time it was completed, to the time it was 
originally made ; but from the intervening alterations in the value of 
lands, such a retrospective operation would be most unjust. The value 
of the lands might, in the interim, have been either increased or dimi* 
nished ; in the one event, the clergyman would get much more, and, in 
the other, much less than he was justly entitled to. It has been con- 
tended also, that Cruise having had a valid authority to make an ap- 
plotment under Goulburn's act, his applotment is to be referred to that 
authority ; but he had no authority to act or make the applotment by 
himself, and his sole act cannot therefore be referred to thB,t Joint autho- 
rity. 

The Chief Baron. — With regard to the first question, whether 
there was a valid applotment or not ? The court is of opinion that 
there was. With respect to Cruise, it conceives that although he in- 
tended to make the applotment under Lord Stanley's act, yet, having a 
valid authority to make an applotment under Goulburn*s act, he must 
be taken to have performed that function by virtue of the authority 
with which he was in reality invested. With res pect to Orr, the other 
commissioner, it appears that he afterwards signed the applotment» and 
so far as he had authority to make it his own act, he did so, but it has 
been objected that he made the applotment at a period subsequent to 
that at which it ought to have been made ; the court, however, is of opi- 
nion that the act does not require that it should be made within any de- 
finite period of time. There being thus a valid applotment, the only 
remaining question is as to the time when it should take eflfect. It has 
been argued that the applotment is the standard whereby all existing 
liabilities are to be measured, and of that opinion is the court. The de- 
fendant having been liable to the payment of the composition, we think 



(a) 1 H.tt B. HG.See also The King v. T/ic Justices oj Leicester, 7 B. & Cr.6; Lessee 
of the Governors of St, Patrick*^ Hospitaly, Dovciing^ Batty 303 ; and The Kingr, 
The Inhabitants of Westbrook, 4 B. & C. 732. 
(6) 2 H. & B. 533. (e) Salk 6 )9. (i/) S. & B. 2 6. 
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it was optional with the plaintiff before the applotment was made> to 1839. 
proceed against him under the clauses of the act which have been refer- 
red to, in reference to the Grand Jury cess, but, although it was optional ^^ 
with the Incumbent to resort to those provisions of the act for the reco- killikelly. 
Tery of the composition, we do not think it was imperative on him to do 
so. It is not necessary to decide the question in the present case, but 
our impression is, as I have stated, that the 40th section of the a<H; (a) 
does give that option to the incumbent before an applotment is made, 
but when once there is an applotment, it becomes the sole standard of 
liability. 

Pennefather, B. — I quite concur in the grounds of my Lord Chief 
Baron's opinion. — After the decision in the Common Pleas, we should 
feel much reluctance in differing in opinion with that court ; but even 
if the case were res integra, we should, for the reasons already stated, 
have arrived at the same conclusion. 

Exceptions overruled. 

{a) 4 Geo. 4, c. 99. 



Tuesday i May 14M. 

PRACTICE— BAIL— CO-PARTNERS— DEFENDANT OUT OF 

JURISDICTION— NOTICE OF BAIL. 

Assignees of Williams v. J. and M. Ansell. 

M. Ansell, one of the defendants, being in custody, bail was offered 
for him. 

It appeared that the defendants were co-partners in trade, and sued 
as the joint drawers of a bill of exchange ; that they both resided out of 
the jurisdiction of the court, and that the defendant in custody had 
been arrested while passing through this city. 

Mr. J, D. Fitzgerald^ on the part of the plaintiffs, opposed the' bail, 
and, first, called upon the court, to refuse bail for the one defendant 
unless an appearance was at the same time entered fbr the other. It 
is the practice of this court, to require the partner in custody to appear 
^r his co-partner before he is admitted to bail, and if it were otherwise, 
great injustice would be the consequence, for there is no other mode of 
bringing the co-defendant before the court. The court of Queen's 
Bench, in a case precisely similar in its circumstances to the present, 
said, that the practice there was " not to permit the bail piece to be re- 
^'ceived or acted npon, until an appearance for the co-defendant, which 
is in effect the same thing" (a). It is said in Stewart's Practice^ p. 
120, that the practice of this court is to refuse the bail until an appear- 
ance is entered for the co-defendant. The defendant in this case, some 
days since, obtained a rule upon the plaintiff to declare, and the court 

ners, this court will not refuse to receive bail for a defendant in cuBiody 
an appearance for his co defendant out of the jurisdiction, 

(n) Ecerard ▼« Curwen and others^ ? Law Rec. N. S. 27. 



A notice of 
bail, describing 
the bail as of 
«* S. A. Street^ 
Druggist," 
where it ap- 
peared that he 
resided in S« 
A. Street, but 
carried on bu^ 
ainess in a dif- 
ferent places 
held sufficient. 

A peraon 
tendered as 
bailfWho swore 
that he was 
worth double 
what he owed 
but admitted 
that he had 
recently per- 
mitted bills of 
his to be pro- 
tested without 
being able to 
account satis- 
factorily for 
having done so 
-^rejected. 

Semble, that 
in an action 
against part- 
unttl be enters 
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discharged tbe rule; the defendant refusing to appear for bis partner.-— 
[Pennefather, B, The court will give the plaintiffs time to declare, 
so as to prevent the defendants taking any advantage of them in that 
respect, but I doubt whether it can refuse bail for one defendant, until 
he appears for his co-defendant out of the jurisdiction. If the court 
were to go that length, it would be, in fact, to keep a party in custody, 
who is willing to give bail under the statute. It is quite a different thing 
where the defendant obtains a rule upon the plaintiff to declare. What 
authority has the defendant in custody to appear for his co-defendant?] 
The defendants are co-partners, and sued as the joint drawers of a bill of 
exchange, when they have put themselves forward to the world in that cha- 
racter, they are bound each for the acts of the other, and one partner may 
appoint an attorney to act for the firm. It is the every-day practice in 
the Court of Bankruptcy for one member of a co-partnership to empower 
(by letter of attorney) a person to act for the firm. If the court admits 
the defendant to bail, the plaintiffs are without remedy : for it has been 
decided that the court will not substitute service of process upon one 
partner for another, Grant v. Proser (a) ; and, in that case, the court 
observed, that if one partner in custody apply for the usual rule to de- 
clare, the court will put him under terms of entering an appearance for 
his co-partner. If the defendant in custody will admit his handwriting, 
and undertake not to plead in abatement, we are willing to declare 
against him alone. 

The defendant having refused this offer, the court desired counsel to 
proceed with the examination of the bail, reserving the other question. 
The person who was tendered as bail being examined, stated that he 
lived in S. A. -street, but carried on trade in C.-place as a wholesale 
druggist ; that he was worth double what he owed ; but, on further ex- 
amination, he admitted that he had recently allowed bills of his to be 
protested for non-payment, adding, that they had since been taken iip, 
and that it was his partner who had let them be protested in his absence 
from town. He acknowledged, however, that he did not know how 
many bills had been so protested, nor what was the amount thereof. , 

Mr. Fitzgerald. — This bail must be refused : first, the notice is de- 
fective. The notice describes the bail as of " S. A. -street, wholesale 
druggist;*' but, upon his examination, it appears thsit he resides in 8. 
A. -street, but carries on business in C.-place. 2d. Where a person 
tendered as bail admits that he has allowed bills to be protested, it is a 
fatal objection. 

Pennefather, B. — I think the notice sufficiently describes the bail; 
but I do not think that a person is eligible as bail, who admits that he 
has suffered his bills to be protested, but cannot explain why, and who 
does not even know the number or amount of them. 

Bail disallowed, with costs. 

(a) Smith & Batty, 9C. 
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EXCHEQUER. 

Tuesday y May 2\8t, 1839. 
REGISTRY APPEALS. 

BGFOHB THE LORD CHIEF BARON. 

In re Rafferty. 



The claimant Laving given notice to register anew, at the city of Dub* 
lin February Sessions, pursuant to the 27th section of the Reform Act, 
did not appear in the court below, but authorised an agent to demand 
and receive his new certificate. The original certificate was not pro- 
duced, nor was any evidence given of its loss ; but the Town Clerk pro- 
duced the original affidavit of registry made in 1832, with the entry of 
the certificate thereon. He claimed as a £10 leaseholder, in respect of 
houses in Shelbourne- place. The Registering Barrister, Mr. Dobbs, 
thinking that the original certificate ought to be produced, to enable a 
claimant to avail himself of the summary process mentioned in the 27th 
section, rejected his claim. 

Mr. Seton and Mr. R. O'Connell contended, that the 22 i section 
ought to be incorporated with the 27th ; and that, by the general words 
used in this latter section,* the privilege of referring to the affidavit, 
which, by the 22d section, was given to a person registered under the 
10 G^. 4, c. 8, to obtain a certificate under the 2 & 3 W. 4, c. 88, was 
also g^ven to a party seeking to renew the registry already had under 
this latter act. The language used by the Lord Chief Baron, in giving 
judgment in In re Seton (a) was referred to in support of the position. 

(aj Ante, p. 1C4. 



A party seek- 
ing to register 
anew, under 
the 2?th sect, 
of the Reform 
Act, ought to 
give in evi- 
dence the ori- 
ginal certifi • 
cate. It is not 
enough to re« 
fer to the ori- 
ginal affidavit* 



♦ The words are — "And there- 
" upon the same proceedings shall 
" and may be had, the like orders 
** made, the like oaths taken, the 
<* like certificates granted, the like 
"rights and powers of appeal en- 
'* joyed and exercised, and the like 



" rules and regulations, enactments 
" and thingsy observedy performed, 
" andfollowedy as if such applica- 
*^ tion had been made at the first 
" session for registering votes di • 
" rected to be held under this act." 
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The original certificate was confessedly sufficient ; why, then, shoald not 
the affidavit, which is the record from which that is taken ? 

Mr. HayeSy and Mr. Butt, against the claim, were not called on. 

WouLFB, C. B. — I certainly did make use of the language attributed 
to me in the report of that case ; but, upon looking carefully at the act, 
I cannot but think that the legislature may have had a design in word- 
ing the sections differently. In the 22d section, the liberty of referring 
to the affidavit is expressly given, while in the 27th section, it appears 
to be cautiously avoided. The legislature may have thought there 
would be danger in letting two certificates remain in existence, which 
might be used for fraudulent purposes. With respect to the certificate 
granted under the 10 G^. 4, it was a matter of indi£Perence what became 
of it. Immediately on the passing of the Reform Act, that certificate 
became useless for any purpose whatever, except entitling the party to 
be registered under the Reform Act, unless cause. But not so with the 
certificate under the Reform Act. If allowed to remain in full force in 
the party's possession after a new certificate granted, the door might be 
opened to much fraud. Upon the whole, the legislature having made a 
difference between the wording of these two sections, I cannot hold the 
difference immaterial, and must, therefore, confirm the order of re- 
jection. 



At the close of the discussion on a previous case of re-registry^ 
Mr. Hayes intimated to the court the practice adopted by several Regis- 
tering Barristers, of indorsing the old certificate, before returning it to the 

claimant, with the words, " New certificate, granted at Sessions, 

183-," and signed by the Clerk of the Peace. His Lordship expressed 
his approbation of this practice, as well calculated to prevent improper 
use being made of the old certificate. 

Mr. R, OConnell then asked, whether the ground of the decision 
was, that the loss of the original certificate had not been proved ? 

WouLFB, C. B. — That proof has not been made in this case ; and I 
do not say my decision would have been different if it had. 
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In re Savage. 

The claimant sought to be registered anew, as a £10 leaseholder, at The order of 

the last Febmary Sessions for the city of Dublin. His notice, which "Jf^Uon d a 
J <i ' claim to regis - 

was prodaced to the coart, having been referred to in the order of re- ter, when not 

jection, described his premises as of " Upper or Lower North Camber- ^isuffidency^f 

land-street" The order of rejection having stated the party's right of ▼alue, ought lo 

claim, and referred to his notice, proceeded to state the production of reasons which 

the original certificate of 1882, by an agent duly authorised by the hj^e influen- 

claimant, but altogether ignorant of the continuance of qualification in below in mak- 

his principal. The order concluded by declaring that the claim was re- ^^^^^"of^^ 

jected, without assigning any reason or grounds for the rejection. facta of the 

case as bear up- 
on those rea- 
Mr. Hayesy against the daim. — The order of rejection is quite infbr- tons. 

roal. It assigns no reason for the rejection, as required by the 2l8t sec- giving the de- 

tion of the Reform Act ; and as, by the 25th section, it is only upon the scripUon of the 

"f » premises as in 

sufficiency or insufficiency of the reason assigned that the appellate <« Upper or 

court is to decide, it is plain that no jurisdiction whatever can be exer- ]|^^« ^'^J^ 

cised, and the decision below must stand. The court below ought to insufficient. 

have certified all its reasons, (a). 

WouLFB, C. B. — I agree with you, that the order of rejection has 
been informally drawn up. It is the duty of the court below to state all 
the reasons which have influenced it in coming to its decision, in order 
that the court may judge of their sufficiency. And it should also state 
so much of the facts of the case as bear upon the reasons assigned. It 
would h€ too hard, however, for me to turn this party round upon a 
matter over which he had no control. The strong reason, which ap* 
pears to me to have operated on the mind of the court below, though not 
formally assigned as such, is, that the claimant did not appear in per- 
son, and take a new affidavit Now, having already made up my mind 
on that point, as raised in M^Clelands Ca$e(b), a case which was ably 
argued on both sides, and to which I gave a great deal of consideration, 
I shall have no hesitation in reversing the order of rejection. 

Mr. Hayes admitted that the question alluded to must be considered 
as ruled by M^CUlands Case; bift urged, that inasmuch as no reason 
whatever was assigned on the face of the order, it was open to him, at 
all events, to collect, from the facts stated in it, any circumstance which 
would support the decision of the court below. The notice referred to 
in the order must be taken as if incorporated with it, and set out on the 
face of it. From that notice, it appears that the party has not accu- 

(a) Cr. Dix. 31S. (6) Ante, p. 137. 

2 o 
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rately described the aitnation of the premises which constitute his cluini, 
and with which he mast have been conversant. The very point has been 
decided in this court, tn In re Finlay(a). 

Mr. Seton and Mr. 72. O Connelly ctrntrOf insisted that the obfeotion 
to the notice was a i>reliniinary one; that it bad not been taken in the 
court below, and that the only question intended to be reserved was, at 
to the necessity of the claimant's appearing in person, and taking the 
affidavit. 

WouLPB, C. B. — I think that very likely ; but I cannot go beyond 
the record before me, to inquire into what took place below. Neither can 
I prevent the opponents of the claim from discussing any point that fairly 
arises on this record. I beg it now distinctly to be understood, that m 
all future cases, I shall confine myself strictly to the grounds assigpned 
by the court below, and to pronouncing upon their l^;ality. I do not 
think it fair to this court, that a number of facts are to be stated £or it^ 
and that it should be left to decide all the possible questiona which may 
be raised on such fieusts. In the present case I do not wish to take either 
party by surprise, and shall therefore submit to the hardship imposed 
on me. I see then from the record, that a cause did exist, which should 
have induced the Barrister to reject the claim, and how can I, with 
that staring me in the face, permit this person improperly to be regis- 
tered, and thus do a very serioos injury to to the constituency ? 

Rejection affirmed. 



A salaried 
clerk occupy- 
ing a bouse in 
such capacity 
is not entitled 
to register 
thereout as a 
householder. 



In re Qorm an. 

The claimant, a householder, was rejected at the city of Dublin Re* 
gistry Sessions for May, 1839, on the ground of his not being in occupa- 
tion <' as tenant or owner*' within the meaning of the 5th section of the 
Reform Act. The claimant resided for the last four years in a house in 
FFa//tfi^-street, which was connected with the brewery of Messrs. 
D. O'Connell, and Co. He was a clerk in that brewery, and resided in 
the house as such clerk. He paid no rent for it; but it was worth £10 
a year. He had an annual salary, and if he had not the house, would 
have had an increased salary. He occupied the house as part of his 
salary. The outer door opened into Watlinp^aireeU 

Mr. Seton and Mr.R, 0*Clmite// contended, that the occupation of the 
house in lieu of salary, was equivalent to receiving an increased salary, 

(a) Ante, p. 137. 
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tnking- tile bouse from tlie Messrs. O'Connell as landlord, and paying 
them baek the mcrease of salary in the shape of rent That thus the 
relation of landlord and tenant wonld snbsisl between the parties, which 
could not be dissolved by the landlord without the aid of an ejectment. 



1839. 



m re 

GORMAN. 



Mr. HayeMy wnitra, — There is no pretence for saying the claimant is 
owner in fee, and upon the authority of decided cases, it is manifest 
that the relation of landlord and tenant does not subsist, Bertie v. 
Beaumont (a) ; Rex. v. Cheshunt (b). 

WovhTEy C» B. — I am of opinion that no tenancy exists here. The 
daimant is the mere servant of the brewery company, occupying this 
house as their servant, and by their permission. He could be dispos- 
sessed of the house at a moment's notice, if dismissed from the em- 
ployment for misconduct. It is quite analogous to the case of a porter 
occupying a lodge at a gentleman's gate, or of a coachman occupying 
apartments contiguous to the stable. It is clear that an ejectment 
would not be required to dispossess them. 

Rejection affirmed. 



In re Daly. 



Michael Daly, Old Church-street, grocer, having applied at the city 
of Dublin Registry Sessions for February last, to be registered as a 
householder, was rejected on the ground of joint occupancy. The facts 
appeared to be as follows :^-Claimant lived nearly nine months in the 
house, which had been previously held by his brother, who died in it 
intestate. Claimant continued to hold his deceased brother's lease, and 
took out letters of administration to him. He paid half a year's rent 
since his brother's death, and got a receipt from the landlord as ** Re- 
ceived iVom the representatives, Sec" His annual rent was £57. Ids. Od. 
which he paid out of his own funds. The stock in the shop was bought 
with his money. His sister, who lived with the intestate during his Hfe, 
continued to live with the claimant since his decease. He never paid 
, his sister any wages, but supported and clothed her. She was twenty- 
one years of age. The intestate left brothers and sisters, but no chil- 
dren. 



An admi- 
nistrator and 
one other of 
the nextof kia 
lived in the 
house of the 
intestate. The 
administrator 
was allowed to 
register as a 
householder, it 
not clearly ap» 
pearing that 
the occupation 
of the next of 
kin was in res* 
pect of his 
distributive 
share, so as to 
make it a joint 
occupancy. 



Mr. HayeB, in opposition to the claim was called on ; and contended, 

{a) 16 East S3, {h) 1 B. & Aid. 473. See also Stock's Case, Rust, h Ry. 18^ \ 

S Taunt. 339. 
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tlml the effect of tbe evidence was simply this ; that the sister occupied the 
hoase as a part of her distribotive share of the assets. That the claim- 
ant coold have no right, under the Refbrm Act, to register as a hoosehol- 
der, in respect of premises of which he had taken and kept possession 
only as administrator. It is therefore fairly to be inferred, that the 
claimant and his sister entered and enjoyed, as next of kin of the intes- 
tate, each having equal rights. He cited 2 WilUams's Exeeuiors, 848» 
and Grice t. Grice, cited in Burr. SM. Co. 446. 



WouLFE, C. B. — I do not think it has been clearly made out that the 
sister entered and occupied as one of the next of kin. She lived in the 
house before the intestate's death, and continued in the same way afW 
it. The claimant swears that he alone is responsible for the rent, and 
that he has paid it out of his own funds. He has also purchased the whole 
stock of the shop ; so that it does not occur to me, that the sister lays 
any claim to occupation of the house as one of the next of kin. I must 
therefore admit the claimant. 



In re Hall. 



Where A party 
having served 
noticeof regis- 
ti7 ad a free- 
man, changed 
his residence, 
he need not 
serve a new 
notice, al- 
though suffi- 
cient time for 
so doing may 
intervene be- 
fore the last 
day for serving 
notices. 



On the 6th of January last, while the claimant was residii^ on 
Bachelors*s-widk, he gave notice of registry at the then ensuing Febru- 
ary Sessions for the city of Dublin, as a resident ftreeman. The last 
day for serving notices for that Session, within the 15th section of the 
Reform Act, was the 16th of January. Between the 6th of January 
and the 16th of January, the claimant removed to another part of the 
city, but gave no notice of claim from his new residence. He waa 
therefore rejected. 

Mr. Hayes for the appellant — The act requires that the notice shall 
be one of '< twenty clear days at the least," and if a notice longer than 
twenty days be sufficient, then no objection can be raised to it, because 
the place of residence which the party occupied at the time was truly 
stated in it. 



WotJLPB, C. B. — I think not. The statement of residence is requir- 
ed by the act, for the purpose of identifying the claimant : that can be 
done as well by shewing his residence thirty days before the Session 
commenced as twenty. If the party had served a twenty-day notice, 
and then changed his residence, the objection would not have been 
listened to : and why should it, in the one case rather than in the 
other ? 

Claimant admitted. 
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QUEEN'S BENCH. 

Monday, 22d April 1839. 

LANDLORD AND TENANT— EJECTMENT— NOTICE TO 
QUIT— EQUITABLE AGREEMENT. 

Lessee of Thompson r. Andrews. 

Ejectment on the title. This case came on for trial at the last 
Assizes for the county of Antrim, before Burton, J., when the plain- 
tiflF gave in evidence articles of agreement nnder seal, between the 
platnti£F and defendant, bearing date the 15th day of October, 1832, 
whereby the plainti£P agreed to execute a lease of the premises for which 
the ejectment was brought, to the defendant, for the term of six years, 
from the 1st day of January then next, at the yearly rent of £150> to be 
paid yearly ; with liberty to the said defendant to determine, &c the 
said lease and agreement, and relinquish the said premises on the 1st 
day of January, 1834, on giving to the plaintiff three months' previous 
notice in writing ; and also with liberty to surrender said premises on 
the 1st day of January, 1838, on giving to the said plaintiff six months' 
previous notice in writing ; and the agreement then provided that, in 
case the said defendant should intend giving up possession o^said premi- 
ses on the 1st <^f January, 1839, he was to give the said plaintiff #ta; 
tmmikt* previous notice in writing^ and that there should be contained in 
the lease to be granted, as therein aforesaid, a proviso or provisoes t» 
that effect. There was then a toties quoties covenant for renewal, at the 
same rent and for such term as might be agreed on, same not to be less^ 
at any one time than six years. The plaintiff, having also proved pay- 
ment of rent by the defendant, and a demand of possession after the Ist, 
and before the 7th day of January, 1839, the latter being the day of the 
demise in the ejectment, closed his case. The defendant called upon the 
learned Judge to non-suit the plaintiff, on the ground that the defend- 
ant was entitled to a notice to quit, which the learned Judge declined to 
do, but took a note of the objection, reserving liberty to the defendant's 
counsel to move to set aside the verdict, and have a verdict entered for 
the defendant, if the court should be of opinion that the Judge should 
have so directed the jury, and subject to this objection the jury found 
for the plaintiff. 

A rule fit^t had been obtained for this purpose on a former day^ 
against wiiich 



Where in an 
ejecment on 
the title an 
a^eement was 

given in evi- 
ence,whereby 
the defendant 
agreed to hold 
the premi- 
ses for six 
years, which 
had jnst ex- 
pired when the 
ejectment was 
brought, and 
by which he 
was to have the 
option of re- 
newing for six 
years longer, 
and was bound 
to give six 
months' previ- 
ous notice, if 
he intended to 
give up pos- 
session at the 
termination of 
the first six 
years, which it 
appeared he 
did not give ; — 
Heldy that the 
defendant was 
not entitled to 
a notice to quit. 



2 V 



Digitized by 



Google 



286 



GASES IN THE QUEEN'S BENCH. 



1839. 




Mr. Gilfnarey Q. C, with whom was was Mr. Napier^ now shewed 
cause. It is not necessary to argne, whether the defendant held under 
an agreement or a demise, as the time for which the lease was to be 
granted had expired, and notice to quit is not necessary where the plain- 
tiff brings his ejectment at the expiration of the term contracted for. Doe 
d. Tili V. Straiton (a). — [Burton, J. Mr. Holmes, on obtaining the 
conditional order, relied open a clause giving the defendant a right to 
renew the term.] — The concluding paragraph of the clause requiring 
six months' notice previous to January, 1839, makes it imperative on 
the defendant to give notice ; and the reason is obvious, that the plain- 
ti£P might or might not renew with his landlord ; if the defendant conti- 
nued his tenant, he might or might not renew with his landlord, and this is 
is the obvious reason why a notice should be given. It is not to be implied 
that plaintiff was to give a similar notice ; he was bound to give the option 
to the defendant, it was entirely with him, and he should give notice of the 
way he elected. The plaintiff had no option, he could make no elec- 
tion, and therefore there was nothing of which he could have given 
notice. There is nothing to distinguish this case from the case of Doe 
d. Tili V. StraUon ; on the contrary, where a notice is stipulated for, 
from one party and not from the other expressio unius est exclusio alterius. 
Where a tenant holds under an agreement for a lease, he will be deemed 
to hold subject to all the -terms and conditions, which it was intended 
should form part of the lease, Doe d. Bromfieid v. Smith (b) ; Doe d. 
OUlerskaw v. Breach (c). 



Messrs. Holmes and Tomh^ contra. — If defendant held under an equi- 
table contract, he was clearly entitled to a notice to quit. The case of 
Doe d. Tilt V. Stratton was where the lessor agreed to grant for seven 
years to commence on the 29th of September, 1820, it was not execu- 
ted, but the defendant occupied and paid rent under it, and thus created 
a tenancy from year to year, but only for the seven years ; and the con« 
tract therefore notified that the tenant should go out of possession at 
the end of the seven years, and upon an ejectment brought after a demand 
of possession, on the 29th of September, 1827; on these grounds the 
court held that the tenant was not entitled to a notice to quit. Best, C.J. 
in that case says, " within the seven years the defendant could not have 
been turned out without notice, but at the end of the seven years the con- 
tract itself gives sufficient notice." It is there admitted that the tenant, dur- 
ing the term, could not be turned out without a notice to quit ; and if in this 
case the contract did not determine when the ejectment was brought, we 
were entitled to a notice to quit, as much as the tenant would have been 
entitled to such notice in the case just cited, during the seven years. 

(<i) 4 Ring. 446, S. C. ; I Moo. & P. 183. (h) 6 East. 529. 

(c) Esp. 106. 
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Burrougb, J., says, ** daring thes even years notice woald have been ne- 
" cessary, but not at the end of that period." The cases of Doe d, Brom^ 
field V. Smith, and Doe d. Oldershato decide this, that a person who is 
in possession, and pays rent under an equitable article, cannot be turned 
out during the term in it, without a notice to quit, when it specifies ex- 
actly the term, and are so far authorities with the defendant. Andrews 
was bound to give six months' notice, if he intended to give up the pre- 
mises, and not having done so, it must be intended, that he meant to conti- 
nue for the ensuing six years, and Thompson could compel him to renew 
for that period ; the interest was therefore not determined, and Andrews 
was entitled to notice. In Walker v. Byrne (a), it was contended that a 
lessee of a lease of lives which contained a covenant for perpetual renewal, 
even where no rent was paid after the fsM of the lives, was entitled to a 
notice to quit, but it became unnecessary to decide that point, the plaintiff 
having been non-suited, no demand of possession having been proved. 



1839. 



THOMPSON 

V. 
ANDREWS. 



The Court did not call upon Mr. Napier, but allowed the cause 
shewn, upon the grounds stated in the argument. 

Rule discharged. 

(rt) 3 Law Rec, N. S. 68. 



Friday, April 26^ 

WILL— CONSTRUCTION OF— TENANCY IN COMMON, 
AND JOINT TENANCY. 



Lessee of Scully v. O'Brien. 

Where the tes- 
tator devised 
Ejectment on the title. This case was tried before Bushe, C. J., at all his proper^ 

the last Assizes for the county of Tipperary held at Nenagh, when the a^^hter for 

herufe, "and 
'Mn case she 
"died without 
'issue," then 
to his three 
nieces, daugh- 
ters of his 
sister, " and 
"in case any 
"of them 
"should die, 
" the said pro- 
'* perties to re- 
*vert to the 
* survivors or 
"survivor of 
" them, and in case the three should die,'* then to any other child his said sister shohld 
have ; and then bequeathed the above properties to the issue of his daughter, " and in case 
" she has more than one child, to go share and share among them, and in case all her 
" issue should die, the said properties to revert as above between" his nieces ; Held, that 
the nieces took under this will as tenants in common, and not as joint-tenants. 



following statement of facts was made by the plaintiflTs counsel, and ad- 
mitted by the counsel for the defendant. That the ejectment was brought 
for the recovery of a moiety of the lands of Skehana and Butler's 
Lodge. Skehana was held under a lease of lives from the Goold family. 
George Goold being seized in fee in 1790, by deed leased for lives to 
Richard Bot]er. In 1788, Sir John Carden seized in fee of Butler's 
Lodge, by deed demised to Thomas Looby for three lives ; the interest 
in Looby became vested in Richard Butler in 1798. In 1799, R. 
Butler duly made his will, whereby he devised, amongst others, the 
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lands for which this ejectment was brought, to hU daughter Elizabeth 
Butler, during her natural life, and then adds " in case my daughter 
''^Elizabeth dies without issue, I will the above mentioned properties be- 
" queaihed to her, to my three nieces, Mary, Eleanor and Elizabeth 
« Burke, daughters of my sister Mary Butler and John Burke, and in 
<' case any of them should die, the said properties to revert to the survi- 
" vors or survivor of them ; and in case the three should die, I bequeath 
" the said properties to any other child my said sister Mary and bus- 
*' band shall hereafter have." Then, after giving some pecuniary lega- 
cies, the testator proceeded, " I bequeath my above-mentioned proper- 
<< ties to the issue of my daughter Elizabeth, and in case she has more 
<< than one child, to go share and share among them, and in case all her 
" issue should die, the said properties to revert as above, between Mary, 
<< Eleanor and Elizabeth Burke.*' The testator died soon after, leaving 
his wife and one daughter surviving him ; his daughter died a minor, 
without issue, unmarried, and intestate. The nieces entered into pos- 
session ; the eldest, Mary, married William Ryan, and died in June 
1815, without issue ; the estate then devolved upon Eleanor, the seoond 
daughter, and Elizabeth. Eleanor married Darby Scully, and died in 
1818, leaving a son, Jeremiah Scnlly the plaintiff, who attained his age 
in 1837. Elizabeth married the present defendant, and she, upon the 
death of her two sisters entered into possession of the whole of the 
lands, and so remained in possession until her marriage with this present 
defendant in 1835. The sole question in the case was apon the oon- 
struction of the above will, and whether under it the three nieces took 
as joint-tenants, or as tenants in common. And subject to this question 
which the learned Judge reserved, a verdict was taken for the defend- 
ant, with liberty to the plaintiff to move to have it changed into a ver- 
dict for him, if the court should be of opinion that the nieces took as 
tenants in common. 

A rule nisi had been obtained for this purpose on a former day ; 
against which 

Mr. Smith, Q. C, with whom were Messrs. Hatchell, Q. C, and /^o- 
garty, Q. C, now shewed cause. The question is, whether the devise 
to the nieces created an estate in joint-tenancy, or a tenancy in com- 
mon ? There is no word in the early part of the will upon which the 
plaintiff can raise any argument. No such expression as " share and 
share alike," or, " to be equally divided,*' &c. The word " property** 
carries the absolute interest in the freehold estates, and there is not a 
word about issue ; but, that in case any of the three devisees should 
die, the said properties to revert to the survivors or survivor ; the very 
words used in giving a joint-tenancy. In Tuckerman v. Jefferies (a), 



(rt) 3 Dae. Ab. Glh Ed. 681, S.C. II Mod. 108, Holt. 370. 
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notwithstanding the words " to be equally divided between them/' the 
devisees were held to be joint tenants ; and in Armstrong v. Eldrige (a), 
the same was held, although the words <* equally between them, share 
and share alike/' occur in the will. In the present case there are no 
words stronger than these ; and these cases are recognised in 2 Powell 
on Devises 755. The court will not hold that the words <^ as above" 
refer to the next preceding clause, but to the clause which contains the 
devise to the three nieces ; unless the plaintiff shews the devise created 
a tenaticy in common in quasi fee he is out of court. 



1839. 




Messrs. Moore^ Q. C, and Brewster, Q. C, with whom was Mr. 
Hobarty contra. — It is clear from the whole of the will, what the mani- 
fest intention of the testator was. It is quite plain that he preferred 
the children of Elizabeth to his three nieces, and to them it is not dis- 
puted that he gave the property as tenants in i^mmon. The leaning 
of the courts is to give a construction which will create a tenancy in 
common, instead of a joint-tenancy, and the words in the last clause 
*< in case all her issue shouM die, the said properties to revert as above 
beiween" the nieces, are sufficient to create a tenancy in common. The 
word *< between" is sufficient to give a tenancy in common, Leuhbrook r. 
Cock {b) ; and therefore, even although the former words in the will 
give a joint-tenancy, these give a tenancy in common, andihe latter 
words must prevail. If the words *' as above" refer to the early clause, 
the word '* between" must be held to refer to the same, and then that 
clause will give a tenancy in common ; but if the words ** as above" 
refer to the last antecedent clause, they are decisive on the question, for 
after the life estate to Elisabeth, gives the estate to her children if she 
have any, as tenants in common ; and if no children, then to the neices 
" as above ;" that is, as tenants in common. The words ** in case any of 
them should die/' have been the subject of several jndicial decisions, 
and have been held to refer to dying in the lifetime of the testator; and 
in Trotter v. Williams (c), where there was a bequest to legatees, and 
if any happen to die, then her legacy to such as should be then living, it 
was held that the death of any of the legatees, after the death of the tes- 
tator, would not carry the bequest to the survivors. 

It is now settled, that the words survivor or survivors, mean other or 
others, 2 Powell on Devises, 723, 724. In Cripps v. WokoU (d) it was 
held that words of survivorship are to be referred to the period of divi- 
sion and enjoyment. To what period the words " in case of the death" 
are referable is very fully considered in 2 Poiwell on Devises, 758. 

As to words of survivorship, there is an express authority that they 
shall not defeat the effect of words importing a tenancy in common, but 



(a) B.C. C. 216. 

{c} Prac. in Chan. 78. 



(6) 2 Mer. 70. 
d) 4 Mad. 11. 
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o'brien. 



they shall bo referred to some time, as the death of the tenant for life 
or even to the death of the testator, though a constraction not to be 
adopted if there can be any other, Russell y. Long (a). 

Mr. HatcheU^ Q. C, replied. — If there be nothing in the will to alter 
the first disposition of the property to the nieces, it is clear they took as 
joint^tenants. Then as to the words " between them," they cannot 
alter the joint-tenancy before created ; the testator's using an ambigu- 
ous word will not alter a plain disposition of his property previously 
made. It is manifest the testator knew what words to use, when he 
wished to create a tenancy in common, and these he uses when speaking 
of his grand-children, but never when speaking of his nieces. In 
Armstrong v. Eldridge (6), Holt, C. J., said, " that though the words 
*' equally to be divided, and share and share alike, were in general con- 
^' strued to create a tenancy in common ; yet, when the context shews a 
"joint-tenancy to be intended, the words should be construed accord- 
" ingly :" and so they were in that case. And in Tutherman v. Jeof- 
frys (c). Holt, C. J., says " unless the worft *• equally to be divided* ne- 
<' cessarily imply a tenancy in common, they are not to be so inter- 
" preted." The same principle was recognised in Doe d. Calkin v. 
Tomkin^gt (d). The rule as to last words in a will cannot apply to the 
word " between" in the present case, because the words " as above" 
give to this word the effect it would have had, if it stood in the clause 
to which the words " as above" refer. 



Mr. Fogarlg, Q. C, referred to Doe d. BosvoeU v. Abey (e) ; Barker 
V. Gyles (J) ; Boons v. Allen (g). 

Mr. Ilobart also referred to Wright v. Stephens (A). 

Wednesday J May %th, 

BusHB, C. J., after stating that there was no controversy about the 
facts in this case, but that by consent of the parties the question came 
before the court, whether upon the construction of Richard Butler's will 
his three nieces took thereunder his estate as joint-tenants or as tenants 
in common ? The clauses of the will which refer to the devises of the 
freehold estate are dispersed over the entire instrument. There is no 
express quaintity of land given in any part of the will, but the word pro- 
perties is used throughout; neither is there any estate in joint* tenancy 
or in tenancy in common, expressly given therein. He gives his proper- 



(a) 4 Ves. 651. 
(c) Holt. 370. 
{e) 1 M. & Sel. 428. 
{y) 1 Bro. C. C. 180. 



(6) 3 Bro. C. C. 216, 
{d) 2 M. & Sel. 166. 
(/) 3 Bro. P. C. 104. 
ih) 4 B. & Al. 674. 
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ties to his daughter expressly as tenant for life, and adds. In case she 
die without issue, that in that event they were to go over to his three 
nieces, or to the survivors or survivor of them ; and in case they should 
all die, he devised his properties to any other child hb sister and her 
husband should have. He then devises the property to the issue of his 
daughter, and makes it quite apparent the estate which they are to take, 
namely, as tenants in common after the life estate to his daughter ; and 
he adds, in case all her issue should die, then the properties to revert as 
above, between his nieces. Now, these two expressions must be taken 
to mean the same thing, and that the nieces were to take estates similar 
to his grand-children, namely, as tenants in common. The words where 
he first devises to his nieces, are strongly indicative of an intention to 
give these estates to the nieces, or to any of them who should be living 
at the death pf his daughter without issue. 

Postea to the plaintiff. 



1839. 




Monday^ April 22 
PRACTICE— SERVICE OF SUxMMONS IN EJECTiVENT. 
Lessee of the Earl of Derbt v. the casual Ejector. 



Mr. Wall applied for an order to substitute service of the summons 
in ejectment in this case, or that the service already had might be 
deemed good service. The affidavit of the plaintiff's attorney stated, 
that some years since, a lease of the lands in question was made to one 
Price, since deceased ; that upon a search being made in the registry, a 
settlement was found, whereby these lands were vested in trustees for 
one Ryan Brennan, who for some time paid the rent, and had since 
gone to America ; that one Minchin received the rents of the lands, and 
that one Roache received rents of other lands belonging to the said 
Ryan Brennan, that there was no dwelling house on the lands except 
those belonging to tenants, all of whom had been served. The process- 
server's affidavit deposed to having served copies of the ejectment 
upon the aforesaid Minchin and Roache, and that he had also posted 
same on a lime-kiln, being the most conspicuous place on the pre- 
mises. 



Where a party 
caDnot be serv- 
ed with the 
stunmons in 
ejectment, the 
court will, up- 
on a proper af- 
fidavit, deem 
service by post- 
ing, &c., good 
service ; but it 
will not make 
an order to sub- 
stitute service 
in ejectment 
cases. 



Crampton, J., said, that as the practice upon motions of this kind 
was somewhat unsettled, he would consult with his brethren as to what 
order should in future be made. 
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Wednesday, April 2Uh. 

Crampton, J,, stated, that as there had been, on some occasions, an alte- 
ration in the practice of this court, as to the order made in cases of this 
kind, he had declined deciding this case when first mentioned ; that since 
then, he had consulted the officers of the court, who had suggested some 
technical difficulties in the order to substitute service in ejectment cases, 
and he had also learned, that the practice of the Coort of Exchequer is, 
to make an order that the service already had been deemed good ser- 
vice, and that upon these grounds, and on consideration with his 
brethren, they had determined to/eturn to the former practice of the 
court, which had^been interrupted by some decisions not well con- 
sidered. 



Let the service already made in this case be deemed good service, 
serving a copy of the ejectment and of this order in the same 
manner again. 



Friday, April 2Qth. 

CRIMINAL LAW— INFORMATIONS BEFORE 
MAGISTRATES. 



This court will 
no^ grant an 
order upon 
Magistrates to 
take informa- 
tions against a 
party charged 
with an of- 
fence, unless it 
appear that the 
informations of 
the party ap- 
plying were 
tendered to the 
Magistrates in 
writing, and 
the informa- 
tions so ten- 
dered must be 
brought before 
the court when 
the application 
is made. 



Ex'parte Hughes. 

Mr. HiiMiLTON Smythe applied for an order upon Francis Hopkins 
and George Cosack, esquires, Justices of the Peace for the coanty of 
Meath, to take the informations of the applicant, against certain persons 
for a forcible entry, in order to hold them to bail — [Burton, J. Have 
written informations been tendered to the Magistrates?] — The infer* 
mations were not tendered in writing, but the facts were fully disclosed, 
and the usual practice is for the Magistrates to hear all the facts, and 
then reduce to writing such statements only as they deem of importance. 

Burton, J. — Written informations should be tendered, and on appli- 
cation like the present, these informations should be brought before us, 
that we may judge of their sufficiency. It is not enough that the sub- 
stance of them should be stated to the Magistrates, but having been re- 
duced to writing and tendered to them, and if they refuse to take them, 
on coming before us, we would, upon them, according as we considered 
them sufficient or otherwise, grant or refuse the motion. 

No rule. 
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Saturday^ April 27th. 
PRACTICE— CHANGE OF VENUE. 
Staunton v, Magrath. 

Mr. Atkinson applied for an order to retain the venue in this case, 
upon the usual undertaking to give material evidence : the venue had 
been changed on a former day upon the usual affidavit. It appeared 
that the rule to change had been obtained on the 19th of April, and the 
affidavit to retain had not been filed until the 25th. 

Mr. Robinson^ for the defendant, objected that the application was 
late, and should have been made within four days after the date of the 
rule to change, and referred to 2 Stewart's Forms^ 964, 965, where the 
practice is so stated. 

The Court, after conferring with the officer, said there was no role 
in this court requiring the plaintiff to come in within four days, and 

The motion to retain was granted.* 



♦ By a General Role of this 
court, 28th November, 1829, it is 
ordered, " That in all cases where 
<<an absolute order shall be ob- 
" tained to change the venue^ that 
" it shall be added to such order, 
" * serving the same forthwith.* 
<' And it is further ordered that no 
'< venue be changed in any declara- 
<< tion, until it shall appear to the 
*' filacer, by affidavit, to be filed 
^< with him, that such order,' toge- 
" ther with a notice requiring the 
*^ plaintiiTs attorney to change the 
'< same, had been served four clear 



^' days previous to the changing 
" such ventte ; and upon filing such 
" affidavit, the defendant to be at 
'liberty to change the same, in case 
*' the plaintiff shall have omitted so 
" to do." Upon this rule Stewart 
remarks, " That if the plaintiff in- 
" tend to retain the venue^ the no- 
<< tice of the motion (which is to set 
<< aside the order to change) should 
" be served within that time." The 
motion to change, and also the 
motion to retain, are now, by the 
New General Rules, both absolute 
in the first instance. 



2 Q 
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PRACTICE— BAIL^RECOGNIZANCE FOR COSTS- 
ATTORNEY. 

ANONYMOtTS. 

this case the plaintiff had been ordered, on a former day, to gire 
*ity for costs, being resident out of the jurisdiction, and two persons 
ng been tendered this day for that purpose, it was objected that one 
em was a practising attorney, and the 8th New General Rule (<^ 
[>ited; but 

[jRTON, J.,* thought the rule applied only to bail put in to the ac- 
and did not apply to a party entering into security for costs, as in 
^resent case. 

Objection overruled (6). 

(a) Yeo's N. G. Rules, 14. 
In Leonard v. l^alie, Excb., June, 1837, Penne/ather, 6.^ made a similar deci- 
KISS.; 2 Stewart's Practical Forms. 

• Solus, 



Saturday^ May Atth, 

PRACTICE— AMENDMENT OP JUDGMENT. 
Lyster v. Campbell. 

>. P. M. Murphy applied to amend a judgment of 1817. The 
lent was entered on a bond and warrant of attorney : the bond was 
ted to the plaintiff by the defendant, and the former was described 
in as the trustee of the lady, in certain marriage articles, executed 
9 intermarriage of Archibald Nicholls and Mary Dowdall, and in 
idgment the lady*s name is Mary Dowd. 

e Court, after some consideration, granted the motion. 

Motion granted. 

ment to be amended. 
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Saturday, May Mu 

PRACTICE— TAKING OFF THE FILE— FRIVOLOUS 
DEMURRER. 

Bagnall v. Walker. 

Mr. Henry Okmsby applied for an order to have the demurrer filed 
in this cause set aside. It was an action of assumpsit on a bill of ex ' 
change : the declaration was in the usual form, and it was shewn, as 
cause of demurrer, ^* that it is not averred or shewn in or by the said 
declaration whether the plaintiff sues, o» declares, or complains by hb 
attorney, or in person." 

Mr. C ff, WalkeTy in support of the demurrer, referred to Butler 
V. Mapp (a), and to Chitty, junior's, Precedents, SO, where the fonp of 
this demurrer is g^ven, 

Mr. Ormsby replied, and stated that the case cited was in the Com- 
mon Pleas, and the form in Chitty was since the passing of the New 
Rules in England, and the objection is only good under them. 

Per Curiam, 

Set aside the demurrer, with costs, and let the defendant in 
to plead issuably, rejoining gratis, and taking short notice of 
trial. 

{a) 10 Bing. 391. 



Tuesday, May 1th. 

PRACTICE— REVIVAL OF JUDGMENT— STATUTE OF 
LIMITATIONS. 

BllADY V. FlTZOERALD. 

Mr. RoLLESTON applied on behalf of the personal representative of 
the cognuzee, for liberty to issue a scire facias to revive a judgment 
against the cognuzor. The judgment was recovered in the year 181 1. 
There had been no interest paid on foot thereof, and nothing to keep it 

years old, where there has not heen any payment of interest, or any thing 
the statute, except a written acknowledgment given since the expiratit 
years. 
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of the statute, but a letter, dated the — April, 1839, acknowledg- 
the entire sum of principal, interest and costs, to be still due. 

i^ERRiN, J., refused the motion, stating that, although the acknow- 
2^ment might be a bar to a plea under 3, 4, fV, 4, c. 27, it is no bar 
ler 8 Geo. 1, c 4. 

Motion refused. 



Wednesday, May Sth. 

lACTICE— SCIRE FACIAS— REVIVAL OP JUDGMENT. 

Executors of Dillon ». Kennedy. 

fr. OXeary had, on the 22d of April, obtained a conditional order 
liberty to issue a scire facias to revive a judgment, which had been 
)red in Hilary, 1807, and had never been either revived or re- 
keted. The conditional order had been obtained upon an affidavit, 
ch stated, that on the 10th of July, 1805, a deed of settlement had 
n executed on the marriage of John Kennedy, the cognnzor, ¥rith 
rgaret Kehoe, then a minor and a ward of the Court of Chancery; 

the settlement was made with the approbation of the Master, and 
luant to a report of the 29th of November, 1804. That a sum of 
85. 15s., part of the minor's fortune, was by that settlement vested 
wo trustees, James Martin and Thomas Dillon ; that John Kennedy 
to have the intere^t of this money for life, and that after his death, 
principal sum was to be divided between the issue of that marriage, 
a jointure of £140 a year for Margaret Kehoe, was charged on John 
inedy's freehold propeity. The deed of settlement authorised the 
tees to lend the money to John Kennedy, upon his giving good se- 
ty for it. Accordingly, on the 26th of February, 1807, £1000 of 
sum was lent to John Kennedy, on the joint and several bond and 
rant of said John Kennedy and of his brother Charles Kennedy ; 
in Hilary, 1807, a separate judgment was entered against John Ken« 
yon this bond. In 1812, Charles Kennedy the co-obligor died, 
ing devised to his brother John the lands of Old Court, a fee-sim- 
estate of about £200 a year, and John Kennedy was in possession 
bis estate, from 1812 until 183 7, when he was discharged as an in- 
ent debtor. The lands of Old Court had been set up for sale, in the 
ter of the insolvency, but the purchase money was not yet paid, nor 

the purchase deed executed. John Kennedy had no other property 

these lands of Old Court. 

'he application to revive the judgment was made, nominally, on behalf 
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of Marcella Dillon and Patnck Plonkett, the executors of the surviving 
trustee Thomas Dillon, to whom the bond and warrant had been executed; 
but the real applicants were John Kennedy's two sons, who, on his 
death were to become entitled to the principal sum secured by the 
judgment. The conditional order was, by direction of the court, served 
not only on the cognuzor (the insolvent), but also on his assignee and 
on the purchaser. 



1839. 




Mr. Blahcy Q. C, with whom was Mr. Gibbon^ this day, on behalf of 
the scheduled creditors, shewed cause against making the conditional 
order absolute. They insisted, that as there was no payment on account 
of principal or interest for over twenty years, the right to recover the 
amount of the judgment was barred by the 8 G. 1, c. 4, and further^ 
that the assignee of the insolvent and his scheduled creditors were pur- 
chasers, and therefore the redocketing act operated as a bar to the right 
to revive this judgment. 



Mr. MooTBy Q. C, with whom was Mr. OLearyy cofUrOy contended 
that the 8 Cr. 1, c 4, did not apply to this case ; for that John Kennedy 
being himself entitled for his life, to the interest of the sum secured by 
the judgment, there was no one but himself competent to demand the 
interest, and therefore, either the case was not at all within the provi- 
sions of the 8 G. 1, or if it was, then the perception of the rents and 
profits of the land, subject to the judgment, was tantamount to a pay-* 
ment of the interest of the money secured by the judgment, and for this, 
they cited Dillon v. (/Fallon (a). 

And as to the redocketing act, they insisted that the assignee and 
creditors, though purchasers, were not purchasers for valuable conside- 
ration, within the meaning of that act ; for, that it had been repeatedly 
decided, that in bankruptcy, the assignees took the bankrupt's estate, 
subject to all the same liabilities and equities as affected it when in the 
bankrupt's own hands ; and for this, they referred to Vandenanher v. 
Desborough (b); Copemanr, Gallant (c); Bennett v. Davies (d) ; Ex- 
parte Chion (e) ; Joy v. Campbell (/) ; Scott v. Sumam (g) ; Winch v. 
Keeli/(h); Carpenter v. Mamell (t); Gladstone v. Hawden (k); Ex- 
parte Gennys(jL). And in this respect there was not any difference be- 
tween the case of bankruptcy and that of insolvency ; and, therefore, 
the present application should be dealt with precisely in the same way 



{a) 2 Sch. & Lef. 13. 
(c) 1 P. Wms. 316. 
(f ) 3 P. Wms. 187, note. 
{g) Willes, 400. 
(0 2 B. & Pul. 40. 

(f) Montague & M^A. 259. 



(6) 2 Vera. 96. 
(d) 2 P. Wms. 316. 
(f) 1 Sch. & Lef. 328. 
(A) 1 T. R. 619. 
(*> 1 M. &Sel. 5ir. 
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1839. as if it were an an application against the cognozor himself, before he was 
discharged as an insolvent : the more particularly, as the intended por- 
tual notice of the existence of this judgment, and as he had 
purchase deed or paid the purchase money. 

n. — Disallow the cause shewn, but without costs. * 



>th day of June, the in Trinity Term, 1815, on a bond 

>mmon Pleas gave and warrant executed in that year 

ivive another judg- by the said John Kennedy, and 

the same cognuzor, one Robert Craig, to secure the re- 

itances nearly similar payment of £385. 15s., the residue 

the principal case. ofMargaretKehoe's fortune, which 

nt revived in the had been lent to John Kennedy 

IS had been entered by the trustees of the settlement 



Wednesday^ May 2d, 

L JUSTICES—INFORMATION— EXCJSE LAWS. 

The Queen v. Pickering. 

n information against the defendant for a violation of the 
it came before the court by certiorari to the magistrates of 
ice of Police for the city of Dublin, the return to which 
s : county of Dublin to wit. — Be it remembered, that on 

of, &c., at the office of the Castle Division of the Police 
blin metropolis, at the Exchange Court in the county of the 
I, W. Mathews exhibited an information against the de- 
rder of the Commissioners of Excise, before A. Hamilton, 
itices of the peace for the county of Dublin, wherein the 
ommitted ; and then stated, that defendant was a paper 

county of Dublin, that he had within the previous four 
'fully removed a quantity of paper, to wit, &c, with intent 
3., and thereby forfeited £100 ; there was a second count 
ure of the goods seized ; that the defendant, having been 
immoned to make defence, personally appeared at the 
)f Police in the county of the city of Dublin, before A. 
P. for the Castle Division of the Police district of the 
)olis, and also a J.P. for the county of Dublin, and Joseph 
. for the College Division of Police of said district ; that 
ided not guilty, and prayed an adjournment, and subse« 
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qoently appeared before two of the justices of the peace for the Head 1839. 
Office of the district of the Dublin metropolis, and also, for the county v^^^-y^ 
of Dublin, and after a further adjournment, he again appeared before "^^^ queen 
the same two justices, and objected to the jurisdiction of the said magis- 
trates, inasmuch as the offence alleged in the information purported 
to have been committed in the county of Dublin, and not within the 
county of the city of Dublin, and that it did not appear in and by the 
said information, that the said justices had jurisdiction to try the said 
offence in the county of the city of Dublin, whereupon the said magis< 
trates refused to enter into the merits of the said information, and dis* 
missed the complaint. 

Mr. Tomb now moved to quash this order of dismissal. — The ques« 
tion is, whether the magistrates of the Head Office have jurisdiction as 
justices, to hear excise informations under 7 & 8 6r. 4, c. 53, for offences 
committed in the county of Dublin ? This act empowers one justice of 
the peace to hear, and two to determine upon an excise information. By 
the 48 G. 3. c 140, s. 2, the limits of the police district are eight miles 
round the Castle of Dublin, and the divisional justices are within this 
district '* for all intents and purposes*' justices of the peace, and in this 
circuit they are authorised to act judicially and ministerially. By the 
5 G^. 4, c 102, 8. 9, the justices of the Head Office are created justices 
of the peace ** for all intents and purposes," for the counties of Dublin, 
Wicklow, Kildare and Meath. The 1 1th section of this act raises the 
doubt, but the object of this section and the proviso in it, is to pre- 
vent their being occupied with trifling offences where they act ministe- 
rially, but it does not interfere with the general authority, to act as jus- 
tices to all intents and purposes before given. The 59 G, 3, c. 92, s. 4, 
empowers justices of the peace for counties at large, to act within 
any city adjoining, being a county of itself; except as to matters 
arising within the same city. The plea to the jurisdiction is late after 
the defendant pleaded not guilty. 

Mr. JP. T, Porter, — The Head Magistrates are Justices of the Peace 
for the county of Dublin, and if they had chosen some place within the 
county for determining this case, it would have been good ; the magis- 
trates may go into the district in the adjoining counties where an offence 
is committed, but there is no authority for bringing parties from the 
county into the city or vice versa. There is no averment that the jus* 
tices before whom the information was preferred, are justices of the 
Head Office of Police ; they are merely described as justices of the 
peace for the county of Dublin. The place for which the magistrates 
act must be shewn, and that the offence was committed within the limits 
of their jurisdiction ; or facts stated, which give them jurisdiction beyond 
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1839. ^^08© limite, Kite Sf Lane*8 Case (a); King v. SecUe (b). Nor is' there 
^V^^ any averment that the city of Dohlin is adjoining to the coonty. These 
TBB QUEEN ghQiQcl all appear upon the face of the information, to shew the magis- 
trates had jurisdiction. The court will take judicial notice of the conn- 
tie8> but it cannot of the local sitoation of the different places in them. 
[Burton, J. Does not the 59 G. 3 enable justices of counties to act 
judicially in adjoining cities ?]— Yes : but it is in offences committed 
in" the cities«*^~[CRAMPTON, J. That is not the construction of 
the act] — We are entitled to appeal; where are we to appeal 
to? If we go to the Recorder, he says the venue is laid in the county 
of Dublin ; if we go to the Chairman of the county, he says the con- 
viction did not take place in the county ? Mr. Crabbett, it is not pre- 
tended, had any jurisdiction to hear this information. 

Mr. Toinb replied. — The defendant has cured any irregularities in the 
first meeting, by appearing subsequently, before two magistrates of the 
Heaid Office ,* and the court will take judicial notice, that the county of 
Dublin is adjoining to the city. The cases cited do not apply, they 
being cases as to the form of convictions, and not of the information. 

• " Wednesday, May %ih. 

Pbrrin, J., said, that the court entertained no doubt, that the'magi^ 
trates had jurisdiction to entertain informations like the present. They 
were* magistrates for all intents and purposes. I had some doubt upon 
the 65th & 67th sections of the 7, 8 (7. 4, c 53, which edacU " that 
'Hhe justices in the several counties shall hold sessions once in every 
^' three months," to adjudge excise cases ; whether they had jurisdiction 
except at such sessiohs. 

BusHB, C. J., said, he had looked into these sections, and that he did 
not think the enactment as to sessions discharged other justices from the 
performance of their duty, and stiU less prohibited them. The 59 G. 
3, c. 92, and 5 G^. 4, c. 102, are quite express as to the jurisdiction of 
these justices, to entertain such informations. 

Crampton, J., thought it would be a construction which would 
cause very great inconvenience to restrict the jurisdiction of the justi- 
ces to the sessions, which the act directs shall be held every three months. 
The jurisdiction is given to the justices of the peace, or to any two or 
more of them very generally, by the 65th section, and when the infor- 
mation is exhibited, they are required to hear and determine it. 

Burton, J; — The clause is entirely affirmative, and where that is so, 
it cannot exclude the general jurisdiction given in the previous clause — 
Let the order of dismissal be quashed, and the information re- 
turned to the magistrates to be adjudicated on. 

{a) 1 B, & C. 105. {b) 8 Ea»t.569, note. 
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CRIMINAL LAW— EVIDENCE— HUSBAND AND WIFE- 
INTERESTED WITNESS. 

The QuESN at the prosecution of H. J. Tuckkr v. Peter Yore and 

others. 

Misdemeanor. — This was an indictment under 10 G^. 4, c. 34, s. 23^ 
against Peter Yore, and several others ; it was fonnd at the Quarter 
Sessions for the city of Dublin, and removed into this eonrt hjc^rtiorarL 
The first count was as follows : — " County of the city of Dublin, to 
*< wit : The jurors of oar lady the Queen, upon their oaths present, 
<< that Peter Yore, late of the Parish of St Michan, In the county of the 
^city of Dublin, yeoman, on the 13th day of April, in the year of our 
" Lord 1838, and in the first year of the reign of onr sovereign lady the 
^ Queen Victoria, at the pansh aforesaid, in the oonnty of the dty of 
*^ Dublin aforesaid, did fraudulendy allure, take, and convey away, and 
<' did fraudulently cause to be allured, taken and conveyed away, Han* 
<' nah Jane Tucker, out of the possession and against the wiU of Mabel 
** Tucker, her mother, she the said Mabel Tncker havuig then and tlmrt 
^ Che lawful care and charge of her the said H. J. T^wker, theo wbA 
** there being an nnmarried girl under the age of mghteea years, and 
" then and there having a certain legal interest, to wit, a vested estate 
'< in remainder in certain real estate, and did then and there eontraot 
*^ matrimony with the said H. J. Tucker, against the form of 
" the statute in such case made and provided, and against the 
" peace of our lady the Queen, her crown and dignity." The second 
count charged five otlier persons with being " present, counselling, aid- 
*^ ing and abetting the said Peter Yore, the misdemeanor aforesaid to 
** do and commit, and did then and there counsel, aid and abet the com- 
'' mission of the said misdemeanor against the form of statute,** kc. 
There were sixteen other counts in the indictment, but no ma- 
terial variation in the statement of the ofience; the statement of 
the interest which she had in the property was varied. Evidence 
was given that H. J. Tucker was entitled to a vested estate in re- 
mainder to the amount of £600 a-year, and Mabel Tucker proved that 
she was the wife of Colonel Tucker, and mother of Hannah Jane 
Tucker; that on the 18th of April, Yore, who was her ser- 
vant man, said he should bring the car-horse to the f^rge^ a9 li# re- 
quired to be shod, and took it out accordingly ; that some time after, 
her daughter went out to ride, accompanied by another of the traversers, 



and not within 



Upon the trial 
of an indict- 
ment ander the 
10 G. 4, c. 34, 
8. 23, for frau- 
dulently allur- 
ing away a girl 
under 18 years 
of agCj and 
contracting 
matrimony 
with her; Held 
that she is not . 
an incompetent 
witness for the 
prosecution, ei- 
ther on the 
ground that she 
was the wife of 
the defendant, 
or that she has 
a direct inte- 
rest in the 
event; in eon- 
sequence of the 
provision in 
this clause, 
that upon con- 
viction of the 
offender her 
property shall 
vest in trustees 
for her sole and 
separate use ; 
Perrin, J.^ 
qualifying his 
opinion on the 
second objec- 
tion tha8,*<that 
'Mtdidnot ap- 
" pear from me 
** circumstan- 
^'ces disclosed 
^'in this case, 
** that the wit- 
*^ ness had any 
" pecuniary in- 
" terest;" 
Held also — 
that where the 
crime was ef- 
fected by me- 
naces of per- 
sonal injury, it 
is an offence 
wi<hiathe33d, 
the ^2d sectiou. 
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as she was accastomed to do ; that she gave no consent to her daoghter's 
marriage, and if any such took place, that it was against her will ; that 
she had on that day the care and possession of her child, who was under 
eighteen years of age ; that she afterwards heard of the marriage, for the 
first time, in September following, and that she hadYoreVemoved from 
the house, he demanding her daughter as his wife, and saying she was 
married to him for five months. Hannah Jane Tucker proved, that 
about two months before the 18th of April, Yore spoke to her about 
marriage, and she made no answer; a few days before the 18th, he again 
asked her to marry him, when she said she would tell her mother, upon 
which he threatened to take her life if she told her mother ; the same 
was repeated next day, and she refused to marry him, upon which, he 
said he would shoot her if she told her mamma ; on that evening he told 
her that she should go next day to Flood's (a public house in Paradise* 
row) ; on the foUowing morning he threatened her again if she did not 
marry him, and desired her to go towards Paradise-row, when she rode 
out ; that under the influence of these threats she did so, and on her 
way she met him, and went to Flood's* where the other traversers were, 
and with them went to a degraded clergyman in Smithfield, where she 
was married ; she afterwards returned home. In her cross-examina- 
tion she denied that Yore had ever taken the slightest liberty with her. 
For the defence, a Roman Catholic Clergyman was produced, and he 
swore, that subsequently to the marriage. Miss Tucker called upon him 
two or three times, and urged him most earnestly to marry them, and 
that the impression she left upon his mind was, that Yore being a Ca- 
tholic, she did not think the previous marriage was binding upon him. 
When she was cross-examined as to this, she stated she acted under the 
same influence of intimidation as when she went to be married, and 
that she went there by Yore's directions. 

When Miss Tucker was produced, counsel for the traversers objected 
that she was incompetent upon two grounds, first, as being the wife of 
Yore ; and secondly, on the ground of interest. The learned Judge re- 
served these questions for the consideration of the court ; and upon the 
conclusion of the case for the prosecution, the counsel for the traversers 
submitted that the indictment was not sustained, as it stated a case of 
fraud, and the evidence proved a case of force, which objection the 
learned Judge also reserved ; and in his address to the jury he told 
them, that the fraud in the statute was not confined to the daughter 
but extended to the mother, and the statute would apply even if the 
daughter co-operated in practising the fraud upon the mother. If they 
believed Miss Tucker was taken by constraint, then the crime would 
not be within the section of the statute under which the indictment was 
framed, and they should acquit the traversers. To this direction the 
counsel for the traversers also objected, that upon the second ground 
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abore stated, he should have directed an acquittal, and this objection 
was also reserved, and subject to these objections a verdict of guilty 
was recorded.* 

Mr. Holmes upon a former day obtained a rule nisi to set aside this 
verdict ; against which 

Mr. Macdonagh^ with whom was Mr. Smith, Q. C, now shewed 
cause. — The competency of Hannah Tucker, otherwise Yore, is to be 
tested by the record, not by the evidence she gave. There is no doubt 
about the general principle as to the evidence of husband and wife for 
and against each other : first, that they cannot give evidence for one 
another, on the ground that they are one and the same person in affec- 
tion and interest ; and secondly, they cannot give evidence against one 
another, because of the implacable dissension which might be caused by 
it, 2 Hawk. Pleas of the Crown., c. 46, s. 67. The grounds on which 
their evidence is thus excluded are important ; and also the exceptions 
which have been allowed to this general rule. The present case is an 
exception to this rule upon three grounds ; first, because the rule does 
not apply to a person who is a wife de facto and is not a wife de jure ; 
secondly, upon the principle of necessity ; and thirdly, because the de- 



1839. 




♦ 10 G. 4, c. 34, 8. 22, enacts, 
' That if any person shall by force, 
' take or carry away any woman or 
'girl against her consent, with 
' intent that such person or any 
' other person shall marry or de- 
^ file her, every such offender and 

* every accessary before the fact, 
' shall be guilty of felony, and be* 
' ing convicted thereof shall suffer 
' death as a felon.*' 

22 s. enacts, " That when any 
' unmarried girl nnder the age of 
*' 18 years^ shall have any interest 
' whether legal or equitable, pre- 
' sent or future, absolute, conditio- 
' nal or contingent, in any real or 
' personal estate, or shall be an 
^ heiress presumptive or next of 
'kin to any having such interest, 
'if any person shall fraudulently 
' allure, take or convey away, or 
' cause to be allured, &c, such girl 
' out of the possession and against 

* the will of her father or mother 
' or of any other person having the 



< lawful care or charge of her, and 
' shall contract matrimony with 
'her, or shall defile her, every 
- such offender shall be guilty of a 

* misdemeanor, and being convict- 

< ed thereof shall be liable to im- 
*prisonment not exceeding three 

* years and shall be incapable of 

* taking any estate or interest legal 

* or equitable in any real or per* 

< sonal property of such girl ; and 
'such property shall upon such 

* conviction, be vested from the 
Hime of such marriage in such 
' trustees as the Lord Chancellor 

* shall appoint, for the sole and se- 
' parate use of such girl in the 
' like manner as if such marriage 

* had not taken place.'' 

40 s. '* Persons who shall coun- 
' sel, aid or abet the commission 

* of any misdemeanor punishable 
' under this act, shall be liable to 

< be proceeded against and punish* 
' ed as a principal offender." 
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16S91 fefidaat caddot hj his own eriminfd act exclade the evidence of his crime. 
The crime under the statute is not accomplished unless there is a con- 
tract of marriage, it is an essential element of the crime; bat it is not 
necessary that this should be a marriage dejure, a marriage de facto being 
sufficient. It was so held in Fulxooods Case^a), decided upon 3 Hen. 7, 
c. 2 : and one of the grounds of the decision as given in 1 Hales PUat 
of the Crown, 301, in Brown* i Case(b) was, that the marriage, though 
a marriage de facto, yet, if it were effected by force, was not a marriage 
dejure, for it was dissoluble by div.orce. The force constituted the crime 
under that act, the fraud constitutes the crime in the present case, and 
each alike renders the marriage a marriage de facto, and not dejure. 
By the 9 6r. 2, c. 1 1, s. 1, the marriage on the record is declared null'and 
▼oid, and this before the witness opened her lips ; it was a nullity, or, as 
in the casein Hale, was dissoluble by divorce, and not therefore die jure, 
and the wife's testimony was properly received upon the authority of that 
case. In Wakefield s Case (e), Hullock B., says to the Scotch Advocate, 
who appeared to prove that the marriage in that case was a valid mar- 
riage, ^* I should just ask him whether he ever knew when a person 
inveigled away, under false pretences, by misrepresentation, afterwards 
consented to marry, that would be a good marriage." There is no ease 
where a marriage effected by fraud was a marriage dejure, it is a mar- 
riage de facto. Upon the second ground, our law recognises the ad- 
mission of the wife's evidence, on the ground of necessity ; and for this 
reason, that otherwise the statute might be « vain and useless,** for all 
present might be coconspirators, 1 Hales Pleas of the Crown, 301; 
2 Stark, on Ev. 403, where several cases are collected^in which this 
ground of admission has been acted on. As to the third ground; 
can a man create a protection by committing a crime? Hullock, B^ 
in Wakefidds Ca$e{d) says, '< suppose after the marriager the has- 
«lmiid had proeeeded to any other violence, would she have been 
"^precloded by this supposed marriage, the husband's wrong, from 
« giving evidence of the circumstances prior as well as subsequent 
"to the marriage? It would be unreasonable to say so." Miss 
Turner was subsequently admitted in the House of Lords, to shew 
that she consented to the marriage under the influence of a domi- 
nion obtained over her mind by the traverser. Hullock, B., in the 
contusion of his judgment said, « that even if the marriage were legal, 
« which he doubted, he would admit the evidence," and when the counsel 
for the traversers said the evidence never was admitted except in a 
case of force, he asked him whether he was aware of Rex v. Perry^ in 
which he had reason to know there was no force. In the present case 

(a) Cro. Car. 482, 484, 488, 492. [h) 1 Yen. 243, S. C. 3 Keb. 193. 

(c) Murray's Rep. W. (d) 2 Lewin C. C. 288. 
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there is no difficulty about the marriage, because it is null and void under 
the 9 6r. 2, and therefore this is a much stronger case than Wakejklds. 
The only case on the other side is Rex v. Se7y'eant(a); the indictment in 
that case was for a conspiracy to defraud the procecutor of his property, 
it did not affect his person or liberty, and that is essentially different ; 
and if it was similar, haying been decided in the year 1826, Wakefield 9 
Case must have overruled it, or it was considered not to apply to such a 
case. In Rex v. Pern/ (6), this evidence was admitted in a case like 
the present, and it was upon the authority of that case WaJtefidds Case 
was decided. The indictment in Wakefield s Case is precisely similar 
to the present; that in Serjeant's Case is quite different from both. As 
to the second objection on the ground of interest, that is answered by 
the cases of larceny, in which the owner of the stolen goods is a compe* 
tent witness, although they are returned to him if the prisoner is con- 
victed. And in prosecutions where there are rewards, although the 
reward can only be the effect of the conviction, the prosecutors are 
competent witnesses ; it is so laid diown per curiam in Rudds Case (c): 
and also in The Rioters Case (d). And in Rex v. Fox(e)y where a 
party laid a wager that he would convict another, his evidence was ad- 
mitted ; and similar evidence was admitted, on the ground, that where 
the nature of things allows no other evidence, or where the transactions 
are so private as that there cannot be other evidence. In The Queen v. 
Macartney (/) ; and in The Queen v. Seweil (g\ Holt, C. J., said " that 
*' where a man is interested in that which he swears for, if it be that the 
'< doing of the act which he is now evidence to invalidate, was a means to 
" obtain his liberty or an exemption from corporal punishment, he shall 
'< be a witness." The next question is, was there misdirection by the 
learned Judge ? If fraud be practised upon the parent, although the 
child consent to go away> that would bring the case within the statute ; 
the consent of the infnnt is implied in the 23d section ; it says, '^out of 
<' the possession and against the will of" the person having the lawful 
care of the girl. In Rex v. Twiselton (A), the defendants were found 
guilty for seducing away an heiress, and although the girl consented, the 
court took no regard of this, upon the ground that the parents might 
maintain trespass, on the statute 4 & 5 P. <^ iK/. c 8. The mischief which 
the several statutes were enacted to prevent, namely the 3 £(L 1, c 13; 
3 Hen. 7, c 2; JO Car. 1, Sess. 3, c. 17, and 9 G^. 2, c 11, was the 
marriage of the infant without the consent of the parent, or consent of 
guardian ; which object is also manifest this act had also in view. 



1839 




(a) Ry. & M. N. P. C. 362. 
{b) 2 Rusa. C.& M. 577. (c) 1 Leach C. L. 132. 

(d) 1 Leach. C. L. 314, note, (e) 1 Str. 652. 

(/J 1 Salk. 286. Cg) 7 Mod. 118. 

(A) 2 Keb. 432, 438, S. C, 1 Sid. 387, & 1 Lev. 257. 
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Messrs. Holmes and Fitzgihhon^ contra. — The conriction is contrary 
to law, illegal evidence having been admitted ; and the charge of the 
learned Judge being incorrect in point of law. This conviction has 
been had upon evidence, part of which was admissible under the 22d 
section, and part under the 23d section, and by blending the law npon 
the crimes in these two sections. To constitute the oflFence in the 22d 
section there must be force ; physical force is not alone meant : but upon 
the sound construction of the statute, moral force is included ; threats of 
physical force ; and if a case of that description was made out, it would 
come within the 22d section. If a party say he will shoot another un- 
less that other will do a certain act, and the latter is thus deprived of 
free agency, the act done must be against the will of the party ; and if 
force in the 22d section comprehends mental force as well as physical, 
there is an end of this case. Evidence applicable to the 22d section 
was admitted, and which was totally inapplicable to the 23d section ; 
that section not contemplating force of any kind. The words of it are, 
*' if any person shall fraudulently allure, take, or convey away :" does it 
say against her consent ? No ; and whether you apply the word *' frau- 
dnlenUy" to the mother or to the daughter or to both, it is manifest it 
does not apply to force physical or mental. To '' allure" by force iff a 
contradiction in terms, and it would be monstrous under this section to 
send to the jury evidence of force. Then the words ^^ and shall contract 
matrimony with her" occur : there is no offence without a marriage— a 
void marriage is nothing; and if there was not a marriage dejure as well 
as defactOi the crime has not been committed. If this marriage is within 
the 9 G. 2, c. 11, the offence is not committed. The statute contem- 
plates a valid marriage, by vesting the property for the future in the 
Lord Chancellor. The object was, not only to guard against the offence 
by punishment, but also to deprive the offender of the fruits of a legal 
marriage. The ground for admitting the evidence in Fulwood's Casey 
and also in Brown's CaseCa) was the existence offeree in these cases, and 
so it is expressly stated in Hale P, C 301 ; and in the same book it 
is stated, that if the wife subsequently assented to the marriage, although 
married by force, she would be an incompetent witness ; and is there 
not in this case abundant evidence of subsequent assent, in her entreaties 
to the Rev. Mr. Yore to marry them again ? The next ground of Miss 
Tucker's incompetence is this, that upon producing the record of con vie* 
tion, she is entitled to have this property vested in trustees, for her sole 
and separate use. It has been contended that this evidence is admissible 
upon the ground of necessity; but no such necessity has been shewn to 
have existed in this case. If the case rests upon force practbed upon the 
daughter, or upon fraud practised upon the mother, there would be clear 



(a) Hale P. C. 301. 
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eyidenoe withoot Miss Tacker : the mother would be competent to prove 
fraad upon herself, and there were persons cognizant of all the transac- 
tions left out of the indictment, who could have proved every thing. 
[Burton, J. It is not necessity in the particular case.] — No ; but the 
ground of the exception only goes to this, that in a particular class of 
cases, the wife may be the only witness, and that the general principle 
would prevent justice unless this exception was allowed. To prove a 
fraud practised on the mother, it is not necessary to produce the wife ; 
and when the proposition is laid "down, it must be applied to the parti- 
cular offence, and thus the evidence is admitted in cases of rape ; and 
it will only be admitted upon th^round, that if excluded, there would 
be a general failure of justice in the particular offence. In Hex v. Locker 
(a), the wife would not be admitted to give evidence in favor of her 
husband on an indictment like the present ; and it is established in a 
number of cases that the principle is the same, whether the wife is pro- 
duced in favor of or against the husband. It was so ruled in Rex v. Ser- 
jeant, in a case like the present where the testimony of the husband 
againsthis wife was rejected^ and this case was not cited in Rex v. WakS' 
JieUL The indictment in Wakefield s Case was for a forcible abduction. 
Serjeant Frost stated that he opened a case of force.* Even after the relation 
of husband and wife has ceased by divorce or death, they are inadmissible 
to prove for or against one another, Doher v. Hosier (h) ; Rex v. Frede^ 
rick (c) ; Rex v. Smith (d). And this, where the accused even consented 
that his wife should be examined against him. Barker v. Dixie (e). In 
Rex V. Hood (/), the wife was held inadmissible to prove an alibi for a 
prisoner not her husband, but a co- defendant, which shews how far the 
courts have carried this principle. In all cases of bigamy, the iBrst wife 
is inadmissible ; and also in cases of high-treason ; Anonymous (jp), and 
1 Hales Pleas of the Croum, 301, 660, 66 1 . In cases of bankruptcy she is 
not admissible to prove bankruptcy, and even where by late acts the is 
made competent, it does not extend to that, or to an indictment for embez- 
zlement. There is an exception to cases affecting her person and liberty, 
but that means force upon the person ; and in Lord Audlet/s Case(h) there 
was a capital felony committed on the wife. In assaults also she may 
swear the peace against her husband, on the same principle. Rex v. 
Azire{i ), but this is on the ground of force ; and even in such cases the 
wife would not be competent unless the force was continuing, Fulwoods 

* That part of the charge was afterwards given up — there being no evidence to 
sustain it. 

(a) 6 Esp. 107. (b) Ry. & Moo. N. P. C. 198. 

(c) 2 Str. 1095. (rf) Moo. C. C. 289. 

{€) Lee's R. 264. (/; Moo. C. C. 281. 

ig) Brownlow 47. (h) 1 St. Tr. 387. 

(i) 1 Str. 633. 
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CcLse (a). There is nothing to shew this was not a legal marriage iin« 
less they resort to force ; such marriages hare been held marriages de 
jure in prosecutions for bigamy ; and if she be held admissible, it must be 
as the lawful wedded wife of Yore. — [Crampton, J. Do yon class mar- 
riages within the 9 6r. 2, c 11, as marriages dejure f] — The marriage 
under that act may be a valid marriage, and at worst, is a voidable mar- 
riage — [Burton, J. A voidable marriage is a marriage dejure,'] — It 
is prima facie good until dissolved, and if issue was born and one of the 
parties died before it was dissolved, under 9 G, 2, the issue would be 
legitimate. It is only a marriage effected by force that can make the 
wife competent ; such were the marrflfes in Hale, and if the marriage in 
the present case was such a marriage, the crime is within the 22d aod 
not within the 23d section. — [Crampton, J. The 23d section obvioualy 
intends a valid marriage, for it uses the words " her sole and separate 
use."] — Tlie next ground upon which Miss Tucker's, evidence was inad- 
missible is, that she was deeply interested in the result ; and upon that 
ground incompetent upon a well known rule. Where a party seeks to 
procure a conviction, in order to get back her property, that party has 
been held incompetent, Bex v. Williams (6). A person who has an 
interest may be made competent by the words of the act, and thus 
under 28 Hen, 8, c, 10, a party robbed is entitled to a restitution of his 
property, upon prosecuting the felon to conviction. A person upon 
whom a forgery was committed was incompetent to prove the forgery 
until the 9 G, 4 e, 32. A party may be held competent in a case where 
he could not use the record of conviction for his benefit in a civil action. 
A conviction for deer stealing was quashed, because the same person 
was both informer and witness, and was entitled to a part of the penalty, 
Rex V. Tilly (c). In Fex v. Cole (d), the informer was allowed to give 
evidence, because the acts under which the information was brought 
left a discretion in the court to inflict corporal punishment or impose a 
fine, and the objection of interest was held to go to his credit merely. 
In revenue cases it has been necessary to make the officers competent 
by statute. The same principle was recognised in Rex v. Wands- 
worth (e) ; Rex v. The Inhabitants of Ferrington (/), and Hampden*s 
case (g)> The bail to an action have been held incompetent witnesses 
for the defendant. The next ground upon which the traversers are 
entitled to a new trial is, that the charge of the learned Judge was cal- 
culated to mislead the jury. The direction as t9 whether the case was 



(a) Bro. Car. 488. (ft) 9 B. & C. 649. 

(cj 1 Str. 316. (d) 1 Esp. 169, S.C. Peake,284. 

(e) 1 B. & AL 63. (f) 15 East. 471. 

Cg) 9 St. Trials 954 



Digitized by 



Google 



EASTER TERM, SECOND VICTORIA. 



S09 



a case of fraud or bf force is not quarrelled with ; bat the objection is this, 
that the fraud which they were to find upon was a mixed fraud on both. 
If the construction is, that, to bring the case within the statute, the fraud 
must be upon the mother, it would be wrong to leave to the jury any 
thing with respect to fraud upon the daughter ; and vice verses Unless 
you hold that the fraud contemplated by the statute, was fraud upon the 
mother or daughter or both, the direction of the Judge was wrong, and 
if the fraud contemplated exclusively one or other of them, the charge 
of the learned Judge was calculated to mislead the jury. If the fraud 
must be upon the daughter, then there was no evidence to go to the 
jary. — [Burton, J. If there was evidence of fraud upon the mother and 
also upon the daughter, would that vitiate the verdict ?] — It would be 
impossible then to say what the jury found upon ; they may have found 
upon fraud practised upon the daughter alone, which is against the entire 
evidence of the case, which proved a case of moral force, the apprehen«« 
sion of physical force, and was within the 22d section of the statute. 
[Crampton, J. Do you think a threat to shoot, without stating time 
or anything of that sort, can be construed force ?] — It is moral force, if 
it effects the object for which it was used. — [Perrix, J. Is it force 
within the 22d section ?] — If it be not force within that section, it cer- 
tainly is not fraud within the 23d section. As to the cases which have 
been cited; in Bex v.Twiselden(a)y it does not appear that the wife was 
produced as a witness at all ; in Bex v. Makartney (b), it does not ap- 
pear that the witness had any interest in the result ; the Queen v. Sewel 
was a usury case, and does not apply ; Pox*s case is clearly distinguish- 
able upon the ground, that a party cannot deprive the public of hh tes- 
timony by his own act. In the present case, the interest is not created 
by the witness, but follows directly from her testimony. 



1839. 




Mr. Smith, Q. C, replied. — The wife is a competent witness against 
her husband in all injuries of a personal nature, 2 BusseU on Crimes, 
606, and 2 Stark, on Evidence, 404*, note y. In the cases tried under 
the abduction statutes in England, the objection on the ground of inte- 
rest was just as strong as in the present. In Fulwoods case (c), the wife 
had a fortune of £1303 ; and in Browne s case](d), she had £5000, which 
on marriage vested in the husbands, and although the effect of the con- 
victions was to restore these sums to them, no objection was made as to 
the competency of the wives upon this ground. It is said the present 
case is not governed by these cases, because the marriage in those cases 
was a marriage de facto and not dejure : but the answer to that is, that 
whether the marriage was de facto or dejure, was only learned from her 
testimony when given — [Perrik, J. The indictment in these cases 



(o) 1 Lev. 257. 
(c) Cro. Car. 488. 



(h) 1 Salt, 286. 
(d) 3 Keb. 193. S. C. 1 Vent. 243. 
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charged force, while the present charges fraud against the mother.] — 
In those cases that distinction was certainly observable, and in all the 
cases prior to Wakefield s case ; bat the existence offeree is not the only 
reason giren for admitting the evidencein Browne s case ; bat one of the 
strongest grounds of the decision is, the necessity of the case. The law 
upon this subject has been settled by Wakefield s ccue, the count for 
force having been abandoned, there being no evidence to sustain it. 
Serjeants case is quite different, the charge being for procuring a mar- 
riage ; here it is for "conveying away," which is a personal injury to the 
child. On the ground of interest this principal is well settled ; that 
where a statute law could receive no execution unless a party interested 
were a witness, there he must be allowed ; and when the statute can 
have no proof but by the person in interest, there the rules of the com- 
mon law are presumed to be laid aside by the statute, that it may have 
its effect; Gilbert on Evidence 114, and also the case of Heward v. 
Shipley (a), where Lord Ellenborough says ^ the statute has given a 
a parliamentary capacitation to the witness ;" and so has the statute ift 
the other case, for if her testimony were not received, there would be m 
complete failure of justice. There is no dispute about her competency 
to prove the offenc^e described in the 22d section ; and the legislature 
never could have intended to exclude her testimony, where from the 
nature of the crime, the greater necessity existed for it ; and why cannot 
the ground of necessity get over the objection of interest, as well as over 
the legal objeetion arising from the relation of husband and wife ?~[P£r- 
RiN, J. Suppose the words of the indictment charged <* defiling" in- 
stead of " contracting matrimony."] — Just so; who could then prove 
this but herself? there could be no doubt then as to the admissibility of 
her testimony. As to the objection to the charge of the learned Judge, 
that he did not direct the jury that the fraud should be practised u[K>n the 
child alone. In Hart v. Aldridge (fi) ; Woodward v. Walton (c)y and 
Dicham v. Bond (d) it was held, that parents or masters may maintain 
trespass for seducing or enticing away their children or journeymen, 
which therefore shews that such offences are of a forcible nature. The 
effect of the 10 G^. 4, c 34, and 6 Anne, c. 16, was to make that a cri- 
minal offence, which had been before a civil injury. The 22d section 
gives the remedy to the child not to the parent ; the 23d section gives 
it to the parent even against the child ; and on this part of the argu- 
ment tlie case of Hayes v. Smith (e) is in point. 



Wednesday^ May %th. 



BusfiE, C. J., this day delivered the judgment of the court. — This case 

(d)2 M. &Sel.43(). 



(a) 4 East. 183. 

(r) 2 New Uep. 470. 



ib) Cooper 64. 
<i) Sm. & B. 378. 
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comes before the court apon shewing cause against the conditional 
order for a new trial, which was obtained by the defendants, who were 
found guilty upon an indictment under the 23d and the 40th sections of 
the 10 6^. 4, c.34, against Yore as the principal, and against the other 
traversers as aiding and assisting him in fraudulently removing Hannah 
Jane Tucker, out of the care and possession of her mother, Mabel Tucker, 
and marrying her. Three grounds have been stated upon which it has 
been sought to obtain a new trial : Pirsty upon the admission of illegal 
evidence ; Secondly, upon the misdirection of the learned judge ; and 
thirdly^ that the verdict was against law and evidence. To sustain the 
first ground it has been alleged that Miss Tucker was an incompetent 
witness on two grounds ; Firsts as being the wife of Yore ; Secondly^ 
as having a direct pecuniary interest in the result, under the provision 
in the 22d section of the act, which vests the property in trustees to the 
sole and separate use of the wife, on conviction. As to the first of these 
objections to the admission of Miss Tucker's evidence, it is unnecessary 
to discuss it, as the question was decided in Wakefields case, by the ad- 
mission of Miss Turner's evidence. That case afterwards went to the 
Queen's Bench, on a motion in arrest of judgment, and no question was 
raised as to the propriety of Baron Hullock receiving the evidence of 
Miss Turner. This case shortly afterwards went to the House of Lords, 
and Miss Turner's evidence was again received, on that occasion, al- 
though objected to. As to the objection upon the ground of interest, 
by her property vesting in trustees for her sole and separate use, in rase 
of conviction, it cannot avail, because by 9 G. 2,c 11, such marriage is 
void, on certain proceedings being taken within a certain time. Whe- 
ther or not such proceedings have been commenced we do not know, but 
we cannot presume that they have not, and if they have been, they must 
be successful. The rule that a party who is interested in the result can- 
not be a witness, is subject to this objection, whether the benefit is given 
by the legislature; and in the judgment of Mr. Justice Bayley in I^ex 
V. Williams (a), it is laid down as a rule that '* when a statute confers 
<* a benefit npon a person who but for that benefit, would have been a 
'^ witness, his competence is virtually continued ;" and also ** where it is 
<< plain that the detection and conviction of the ofi^ender are the objects 
'' of the legislature, the case will be within the exception, and the person 
** benefitted by the conviction will, notwithstanding his interest be com- 
'* potent." There is no doubt of the application of this case, to the case 
before the court ; and when we connect the recital of the 10 Car, 1, St. 3, 
c. 1 7, in the 10 Geo, 4, c 34, there can be no doubt of the mischief which 
the latter act was intended to remedy; namely, 'Hhe marriage of infants 
who be inheritors, without the consent of their parents." As to the objeo- 
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tion tbat the learned Jadge misdirected the jury, in telling them that the 
fraud contemplated by the statote was not limited to fmnd upon the 
infant alone ; his Lordship (having read the section) said that the role 
reddendo singtda singtdis applied to the words in this section, and 
the proper construction was given to this clause. It was then contended 
that the verdict was contrary to evidence ; and that the evidence was 
applicable to a crime under the 22d, as well as under the 23d section ; 
but the jury were directed if they believed the traversers exercised force 
in e£Fecting the marriage, that they should acquit the traversers. It is 
true according to Miss Tucker's evidence, that the motive by which she 
was actuated was an habitual apprehension of violence ; it is impossible 
to construe this force, or adopt the construction put upon that word in 
the 22d section, and therefore upon all these grounds the cause must be 
allowed. 



Perrin, J. — I concur in the judgment of the court, but I wish merely 
to state, that I am against the objection to the admissibility of Miss 
Tucker's evidence upon the score of interest, because it does not appear 
to me, that she has any pecuniary interest under the circumstances dis- 
closed in this case. 

Rule discharged 



Digitized by 



Google 



313 

EXCHEQUER OF PLEAS. 

ThuTsdayy January Sl^t* 

PRACTICE— TAKING DEFENCE TO EJECTMENT— PART 
AND PARCEL. 

Lessee of The Earl of Listowbll and others r. the Casual Ejector. 



of B., the pro- 
per course for 
such person in 
possession, 
who has been 
served with the 
summons in 



Mr. William Porter, on behalf of Michael Linehan and four other Where the pre- 

persons, applied that the lessors of the plainti£P should, so far as regarded he recovered by 

the applicants, be restrained from proceeding further in the ejectment *°^ ejectment 

in this cause, until they had declared for lands in their possession. The in the declara- 

persons on whose behalf the present application was made had been ^^^ J.^.^^he 

served with the ejectment, which purported to be brought for the reco- lands of A.,and 
^ /.111 ■ /.»*ii i.iij"^® person in 

yery of part of the lands and commons of Ballygrogan, part of the lands possession 

and commons of Lisavoura, and part of the lands and commons of Lisard. ^^^^ *®™ ^Y 

' *^ ^ another name, 

The applicants denied that any part of the lands and commons in the e. ^ , the lands 

ejectment described was in their possession, in as much as they insisted 

that the lands in their possession were part of the lands of Toureeriy and 

that they liad been so known and called from time immemorial. To 

prevent themselves being prejudiced by the ejectment with which they 

had been so served, they called upon the attorney for the lessors of the ejectment, is 

plaintiff, by notice, to declare for lands in their possession, in order that « f^^ the^ands 

they miirht, separately, or otherwise, take defence to the action, and °^ ^-j . ^^ the 

, possession of 

thereby be enabled to protect their rights. No answer having been re- the defendant, 

turned to that notice, the present application became necessary. — declatat^n*?^ 

[Pennefather, Baron. Have these parties taken defence?] — They ejectment the 

have not — [Pennefather, Baron. Defence ought to have been taken 

before this application was made. The proper course, in a case like the ^ party can- 
,,.,1 . . n 1 ,»,.. not rule the les- 
present, where obviously the question is one of " part and parcel, is to sor of the plain- 
take defence for the lands of A. B., in the possession of the defendants, ^^ 1^^^^^^ 
called in the declaration in ejectment the lands of C. D.] — The fol- possession un- 
lowing cases in the Queen's Bench seem seem to sustain the present defene^* *° 
application : Murphy, dem. Roberts v. Furlong (a) ; Lessee Elliott v. the 
Casual Ejector {b), — [Pennefather, Baron. The latter case was an the practice in 
application, after judgment, to be restored to the possession of the pre- *^*l^**".v*^i! * 
mises. Applications like the present, at one period, were sometimes been serred 
made in this court, and it was stated that there was some uncertainty in ^^^^ Tnd'^w^o 

« takes defence 
thereto, is deemed to be in possession of the premises sought to be recovered by the eject- 
■ ment. It is not necessary at the trial to give evidence ot\his possession. 



• Hilary Term, 
(a) 2 H. & B. 648. 
(/') Ale. & Nap. 142 ; and see Leace of TyrnH v. Quinian, id. 
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EARL OF 

LI8T0WELL 

V, 

EJECTOR. 



the practice. The court carefully considered the matter, and came to a 
determination that the course which I have already pointed out was tlie 
one which, under such circumstances, should he adopted hy a person 
in possession served with the ejectment. The plaintiff has a right to 
call the lands by any name he pleases in his declaration : the defendant 
cannot oblige the plaintiff to call lands B., which he chooses to call 
A., insisting that this is their proper name ; neither is the person in pos- 
session bound to adopt the name given by the plaintiff : he may insist on 
his own name, and to attain this object ought to take defence for the 
lands of B-, called in the ejectment the lands of A. If, after defence 
shall have been taken, in the manner I have mentioned, it should be ne- 
cessary to have the declaration rendered more precise, as I rather think 
it will not, the parties may then apply to the court ]t— We wish the 
plaintiffs to be estopped from denying that they are proceeding for lands 
in our possession. 



Pennefather, Baron. — The order sought for is unnecessary for this 
purpose, and improper. According to the practice in this country, a 
party who has been served with the ejectment, and who takes defence 
thereto, is deemed to be in possession of the premises sought to be reco- 
vered by the ejectment. It is not necessary at the trial to give evidence 
of his possession.* 

No rule. 



* Note.— In England, the practice 
in this respect, although formerly 
different, is now the same as in this 
country. By a general rule of all 
the English courts, the enteringinto 
the consent rule in ejectment has 
the effect of admitting the defend- 
ant to be in possession at the time 
of the service of the declaration. — 
See this rule, Q. B., 4> B. Sf Aid. 
196 ; 2 ChU. Rep. 375, 379 ; C. P., 
b Moore, 310; 2 B. 8f B. 470; 
K., 9 Price, 299. Before that 
rule the lessor of the plaintiff, in 
England, was bound at the trial to 



prove the defendant in possession 
of the premises which he sought to 
recover, although the defendant 
had entered into the general role, 
if the latter contested his pos- 
session : Goodright denu Balch v. 
Rich, 7 T. R. 327 : but, according 
to the practice in this country, the 
taking of defence for the premises 
as stated in the declaration, has al- 
ways been held to amount to an ad- 
mission, that the defendant is in 
possession of those premises. See 
Murphy d. Roberts v. Furtong, 2 
U. ^ B. 550. 
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Tuesday, April l^th. 
TITHE COMPOSITION— CERTIFICATE, FORM OF. 
Lodge v. Creaohe and others. 

Action of debt for fire years' tithe composition, due to the plainti£P as 
rector of the parish of Rathsaran, in the Queen's county. The case was 
tried before the late Lord Chief Baron, at the sittings after Michael- 
mas Term, 1837. Besides proof of the plaintiff's induction as clergy- 
man, it was proved that he had acted as the officiating minister of the 
parish for several years, and as such, had received the tithes, which, it 
appeared, had not been claimed or demanded by any other person. The 
defendants were proved to have been in occupation of the lands men- 
tioned in the Applotroent Book, and in respect of which the plain- 
tiff sought to recover the composition, daring the entire period com- 
prised in the plaintiff's claim. The certificate of composition, produced 
and proved, was in the following form : — 

^' We, Peter Roe and Thomas White, commissioners, duly appointed 
'^ and sworn, under and by virtue of an act made in the 4th year of the 
'^ reign of King Geo, 4, entitled" (stating the title of the act), ^* to as- 
<< certain and fix a true and just composition for all tithes arising, grow* 
" ing, yielded, or payable within the parish of Rathsaran in the Queen's 
<< county, do hereby certify, that the true and just amount of composi- 
" tion for all tithes whatsoever, within the said parish, is £130 British 
" currency by the year :-^and we do further certify that the average price 
*<of wheat, being the corn principally grown in this country for a period 
<< of seven years, ending on the 31st December, 1821, is 208. per barrel." 

<' Dated this 24th day of April, 1826. 

<« Peter Rob, \ Commis- 
"Thomas White, J sioners." 

Defendants' counsel objected to the certificate, inasmuch as it did not 
state to whom any portion of the tithe composition was payable, nor did 
it name or decribe the clergyman. The Chief Baron reserved the ques- 
tion as to the validity of the certificate for the court. 

An objection was also taken at the trial to the form of the applot- 
ment ; but the latter objection was not relied upon in the court above : 
— verdict for the plaintiff. 

The Lord Chief Baron reserved liberty to move to have a non-suit 
entered, if the court should be of opinion that the points saved were in 
favor of the defendants. 

Mr. Ilatcliell^ Q. C, for the defendants, now moved to have a non- 
suit entered pursuant to the reservation at the trial. The certificate is 



Where the rec- 
tor of the pa- 
rish was the 
sole claimant 
of the tithes, — 
Held, that a 
certificate of 
the tithe com- 
position under 
the 4 G. 4, c. 
99, 8. 25. was 
sufficiently 
certain, al- 
though it did 
not name or de- 
scribe the party 
to whom such 
composition, or 
any portion 
thereof, was 
payable. 
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clearly defective for the reason assigned at the trial. The 4 G. 4, c, 99. 
s. 25, requires the commissioners to sign a certificate according to the 
form in the schedule to that act annexed, which certificate shonld 
not only state the amount of composition payable in satisfaction of all 
tithes in the parish, but should also state " in what proportions snch 
*' composition shall be paid or divided to or amongst the party or parties 
<< entitled to such tithes, or any particular share or proportion of snch 
<< tithes." — [Pennefather, Baron. Is there any claimant besides the 
plaintiflP? For, as the rector is prima facie entitled to the whole of the 
tithes, he is also entitled to the whole of the composition. The clanse of 
the 25th section, which has been referred to, as well as the form of cer- 
tificate given in the schedule, apply to those cases only in which the 
tithes are divisible amongst diflPerent claimants.] — Although the tithe 
may belong to one person only, still that person should be named in the 
certificate, otherwise it would be necessary to bring in aid matters in 
pais to shew the validity of the certificate. Also by the 35th section 
of the same statute it is enacted that the assessment or applotment 
shall state and set forth the proportions in which the composition shall 
be payable by the occupier or owner of the land, << to and among the 
** several persons entitled to such composition, or any part thereof, ac- 
^* cording to the certificate therein before mentioned." 



The Court. — That is substantially the same objection. 

Mr. Brewster, Q. C, and Mr. Walter H, Griffith, contra,— There is 
nothing in the form of certificate given in the schedule of the act, to shew 
that where there is but one party entitled to the tithe that party should 
be named. It is not necessary that the form of the certificate should be 
in every case the same, for by the 25th section it may be in " such othor 
form as the nature of the case may require." By the 28th section, is 
given a power of appealing from the certificate; and by the 31st section it 
is enacted that the certificate, if unappealed from, shall be " conclusive 
evidence of the amount of such composition." It is remarkable that the 
statute does not say that the certificate shall bo conclusive evidence of 
the title of the party claiming the composition. The law names the 
rector as the party prima facie entitled to the tithes of the parish, 
1 Black Com. 384, and possession by the receipt of tithes is sufficient 
evidence of title as rector, Jones v. Waller (a). The words of the 25th 
section are merely directory, Cassamajor v. Strode (b) ; The King v. 
Tlie Justices of Leicester (c). 



Mr. James Plunkett, in reply. — As the right to tithe composition is 
liquidated by statute, the party who seeks to enforce that right roua4 



(a) 1 Jones's Ex. Rep. 300. 

(c) r B.& Cr. 12. 



(b) 6 Sim. 87. 
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bring himself within the provisions of the statute, per Lord Mansfield, 
JRann v. Green (a). — [Pennbfather, B. In that case the question 
arose upon a variance in the description of a statute which was the very 
foundation of the action.] — Without the aid of the stiitute 4* (r. 4 c 99, 
the plaintiff would have no right to maintain this action. From a col- 
lective view of the various sections of that act, it is manifest that the 
commissioners are supposed to be cognizant of the person to whom the 
tithe is payable. If the certificate were held good in this case it must be 
equally so in every other, and then the form given in the schedule 
would be to a great extent repealed. — [Pennefather, B. By no means, 
for we are diposed to confine our judgment to the case of a single claimant] 
— Tho enactment in the 25th section uses the word " shaJU," which has 
been held compulsory, Davison v. Gill (6), and the commissioners are 
not at liberty to vary the form given in the schedule at their option, 
M'Loughlin v. Galbraith (o). It is not allowable to travel out of the cer- 
tificate, for the purpose of either adding to or qualifying it, BrcubhaWf 
Appellant v. Slannus^ Respondent {d)\ Ashe v. Locke {e). 
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The Court.* — We think upon the whole of this case, that the plain- 
tiff is entitled to judgment. This being the case of a sole claimant, and 
the presumption of law being that the incumbent is entitled to the tithes, 
we see nothing in the provisions of the act of parliament, which have 
been referred to, requiring that in such a case the party to whom the 
tithe is payable should be named in the certificate. The title of the in- 
cumbent to the composition is just as good as his title to the tithe8> if he 
was entitled to the entire tithes before the act was passed, he is equally 
entitled to the entire composition since. By the tithe composition acts 
one thing is isubstituted for another — the tithe composition for the tithe 
itself; but the former is given to the person who was previously en- 
titled to the latter ; the same intendment ought, therefore, to be made 
in favor of the party claiming the tithe composition as would have 
been made in favor of the party claiming the tithe. The provisions of 
the statute relied upon by the defendants* counsel, have reference to 
those cases only in which the tithe composition is. payable to different 
persons and in different proportions. We would go the length of hold- 
ing that a payment of the composition to the present plaintiff would be 
a protection against the demand of any other claimant, inasmuch as it 
would be a payment to the person, who, by intendment of law was en- 
titled to the tithes of the parish. For these reasons, we think that tlie 
points saved should be ruled Hvith the plaintiff. 

(fl) Cowp. 476. (&) 1 East. 71. 

(O 2 H. & B. 633. id) 5 Law Rec. 2 Ser. J91. 

{e) Crawf. & Dix. 14. 
• Pennefather, Baron, and Richards, Baron. 

2 T 
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Wednesday, April 17th. 

TITHE COMPOSITION— APPLOTMENT, VALIDITY OF— 
DISCONTINUING SUIT, under 1 & 2 Vict c. 109, s. I. 

The Rev^. Mathew Puroell v, Harding Wiomore. 

This was an action of debt, for four years' tithe composition, ending 
on the Ist of November, 1837, pa3rable oat of the lands of Ballynona 
Soath, in the parish of Dangoarney, and county of Cork. The plain- 
tiff claimed as rector. The case had been tried at the Soromer As* 
sizes of 1838 (for the oomnty of Cork), before Mr. Richard Moore, Q. C. 
Verdict, for the plaintiff, £129 ISs., with liberty to the defendant to 
move for a non-snit, if the conrt should think the applotment invalid, and 
with farther liberty to move to reduce the amount of the verdict, if the 
court should think that, on the evidence, the plaintiff was entitled to 
charge the defendant for only 82 acres, instead of 253 acres, the quan- 
tity for which the plaintiff (at the trial) insisted the defendant was 
chargeable. 

Mr. S, Cuppinger, for the defendant, had, in Michaelmas term, 1838, 
obtained a conditional order, according to the liberty reserved at the 
trial, and the case now came before the court for argument.* 



Mr. Coppinger, for the defendant, being asked by the court what y 
the objection to the applotment, stated, that it did not specify any acre- 
able amount as payable out of the lands : that a lump sum was put upon 
each holding, some of these holdings consisting of 100 acres, or more, 
and that the defendant was sought to be charged for portions of hold- 
ings, and that it was therefore impossible to ascertain what sum he 
owed; that neither the court nor jury had any data from which to form 
a calculation. 

There was then produced an extract from the applotment book, rela- 



* Immediately after reading the tinue without costs, under the late 

conditional order, and before the act(l &2 Vict. c> 109). 
argument commenced, Pennefa- 

THER, B., intimated to plaintiff 's The plaintiff's counsel having 

counsel, that if the court should stated that they had made up their 

decide the points saved against the minds to argue the points saved, 

plaintiff, they would not peimit the Court directed the case to be 

him, af^ the argument, to discou- proceeded with. 
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Balljnona South. 


Contents of 

each 
Division. 


Composition 
for each 
Division. 




1 


James 0*Coniior, Esq. 


A R P 

143 


£ 8 D 
10 7 9J 


No. 1. 


3 


Harding Wigmore, Esq. 


109 


19 10 10 


No. 3. 


3 


Harding Wigmore, Esq. ? 
Mill Quarter S 


47 


6 3 3 


No. 3. 


4 


Thos. Barry and partners 


107 


10 19 3 


No. 3. 



This extract, Mr. Coppinger contended, proved that the objection he 
made was well founded, and he referred to the evidence of some of the 
witnesses for the plaintiff,, from which it appeared that the value of the 
land varied from Is. to 45s. an acre. The plaintiff, at the trial, sought 
to charge the defendant for the entire of the holdings, marked Nos. 2, 
3 and 4, but he failed to shew that the defendant was liable for the en« 
tire of the several holdings, and then the only way in which the jury 
could award any specific sum was, by assuming that each acre in each of 
the respective holdings was chargeable with the same amount of compo- 
sition. The evidence of the witnesses proved that this assumption was 
unfounded, and therefore the applotment, not affording any criterion for 
determining the acreable value, it was not framed in the manner re- 
quired by the 34th section of the 4 (?• 4, c 99, and was altogether in- 
valid* The plaintiff was not without remedy in this cas^ for he might 
procure a new applotment, or he might recover according to the Parish 
cess or the Grand Jury rates. — [Pennefather, Baron. Was not such a 
defect as yon are describing the subject-matter of appeal to the Quarter 
Sessions?] — The applotment was altogether invalid, and no appeal 
could be had in such a case : the objection is not that some lands had 
been applotted too high, and others too low, which would properly be 
the subject-matter of appeal ; but the objection is, that it is impossible to 
state what the acreable amount is. The learned Judge, in this case, di- 
reeled the jury to find that the defendant was liable for 82 acres, at a 
certain acreable rate, although these 82 acres were made up of part of 
No. 4 and part of No. 3, and these two Nos. are assessed at different 
acreable rates ; and, in like manner, the jury were directed to find the 
defendant liable for 62 acres, being /xir/ of No. 4, and the jury were 
obliged to take it for granted that each acre of the 107 acres in No. 4 
was to pay the same rate. 
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'1639. Chief BARON.««-We certainly do feel considerable difficulty in under- 

standing how the jury made up their rerdict in this case, and we wish 
to hear the counsel on the other side. 

Mr. Collins, Q. C, and Mr. OLearyy for the plaintiff. — In the ex- 
tract sent up to the court there are four holdings, under the denomina- 
tion of Ballynona South. The holding marked No. I, has nothing to 
do with this case. The plaintiff sought to charge the defendant, 
Wigmore, for the composition payable out of the entire of Nos. 2, 3 and 
4. As to No. 2, there is no difficulty^ for it was proved at the trial 
that the entire of that holding, containing 109 acres, was occupied, since 
1832, by Henry Wigmore, the defendant's son, as a tenant from year to 
year to his father, the defendant, so the defendant was clearly liable for 
the entirt of the composition payable out of that holding. Then, as to 
No. 4 (the 107 acres), the case stands thus : it was proved, as appears 
by the Judge's certificate, that one Duggan occupied about 62 acres of 
this holding, as a yearly tenant to the defendant — [Court. What be- 
came of the remaining part of that holding, and how can you say what 
ought to be charged for the 62 acres occupied by Duggan ?j — The re- 
maining part, namely, 45 acres of No. 4, was demised for a term of three 
lives, on the 19th of December, 1835, by the defendant, to Arthur 
Ormsby, as appears by the Judge's certificate, and Ormsby had been in 
possession from March, 1832, until 1835, as tenant from year to year to 
the defendant ; and tlius the defendant became liable for the entire of 
Nos. 4 and 3. The demise to Ormsby was of 82 acres, made up of the 
45 acres of No. 4, and about 37 acres of No. 3, and then there remains 
only about 10 acresof No. 3 to be accounted for,and these 10 acres had also 
been demised since August, 1832, by the defendant to a tenant, who ac- 
tually produced his lease at the trial, but the attesting witness was not 
present, and so the lease was not proved, and therefore the jury were 
directed not to take these 10 acres of No. 3 into account at all, and thus 
the defendant has been charged for 253 acres, viz., the 109, the 107, 
and 37 out of the 47 in No. 3.— .[Pennepather, Baron. Then, as to 

the 37 acres, how did the jury fix the amount payable for them?] 

They found the entire holding assessed at the gross sum of £5. Ss. 2d., 
which was just 2s. 2d. and a small fraction per acre, and they charged the 
defendant at that rate. — [C/OURT. That is the difficulty we feel : what 
ground was there for presuming that each acre in any one of the three 
holdings was intended by the commissioner to be rated at the same 
acreable sum?] — >That intention appears from an inspection of the ex- 
tract : the commissioner evidently treated the four holdings as differing 
in quality and acreable value each from the other : this appears by com- 
paring the gross sums, and the number of acres opposite to each sum. 
They have distinguished No. 2 from No. 3, charging different average 
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acreable rates, although both numbers are set doven in the applotment 
book as in the ownership of the same individaal, Harding Wigmore : 
besides it appears, from the Judge's certificate, that up to the year 1831 
the defendant actually paid the composition for these very lands, and 
al80,'shortly before the commencement of the action, the defendant wrote 
a letter to the plaintiflF's attorney, promising to pay the debt, which let- 
ter was read at the trial. 

Chief Baron. — We think the applotment book affords sufficient evi- 
dence that the commissioners had divided this denomination of land ac- 
cording to its different qualities, and that they meant that the gross sum 
put on the holding should be payable at an equable acreable rate, and 
so we think the applotment is not invalid on the ground suggested : 
upon the other grounds also, namely, that the defendant has promised 
to pay this debt, and that he has actually paid the composition on for- 
mer occasions, we think it was not open to make this defence at the 
triaL 

- Allow the cause against making absolute the conditional order, 
and let the plaintiff have the costs of this motion.* 

• See 0*Leary*s Law of Tithe Rent-charges, c. viii. s. 6 ; and cases iu the note to 

p. 190, ibid. 



NISI PRIUS SITTINGS. 

BEFORE RICHARI>S, BARON. 

ATTORNEYS BILL OF COSTS^WHEN TAXABLE— 
WARRANT OF ATTORNEY— NON-SUIT. 

Dunne v. Tiernby. 

This was an action brought by the plaintiff, an attorney, to recover a 
sum of £67, the amount of a bill of costs. The charges in the bill were 
altogether for conveyancing, with the exception of one item which was 
for " drawing a bond and warrant J* The bill had not been served pur- 
suant to the statute. 

Mr. Fitzgihhon and Mr. J, D, Fitzgerald, for the defendant, submitted 
that the plaintiff should be non-suited, inasmuch as he had not proved a 
service of the biU of costs, pursuant to the statute. If in a bill of costs 
there is a single taxable item, the whole of the bill becomes taxable, Hil 

which has not been served pursuant to the statute, the plaintiff i 

Where in an action by an attorney for costs, it appeared that at the ti 
being done he had a partner : Held, that the non-joinder of the partnei 
was a ground of non-suit, 
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V. Humphreys (a). In the present bill there is one taxable item, oamely 
" the preparing the warrant," and in as mnch as the bill has not be«i 
served the plaintiff must be non-suited, WUd v, Crawfard(b) ; FiruUm ▼• 
Bourn (c); James v. Child (d); Wilson v. GuUeridge(e). 

Mr. Brewster^ Q.C., and Mr. H. MartUyy for the plaintiff, contended 
that the cases cited did not apply. Those cases arose in England, where 
the " warrant ** is a different instrament from the one mentioned in the 
present case. There, it is the instmment authorising an attorney to 
commence or defend an action ; but here, it does not appear what the 
^< warrant" mentioned in the bill of costs was for. 

Mr. Fitzgerald. — The character of the ** warrant** in this case suffi- 
ciently appears from the charge in the bill. It is the usual warrant at- 
tached to a bond, and is in its nature a plea of confession. It empowers 
an attorney to appear for the obligor in the bond, and confess a judge- 
ment against him. It is an instrument executed with the view of a pro- 
ceeding to be taken in court. 

Richards, B.-— I feel coerced by the authorities relied upon by coun- 
sel for the defendant ; but if the plaintiff's counsel wish it, I will let the 
case go to the jury subject to the point 

It, however, subsequently appearing that the plaintiff had a partner 
at the time the business mentioned in the bill of costs was doing, the 
defendant's counsel insisted that the latter should have been a co-plain- 
tiff ; and that the non-joinder of a co-plaintiff was a ground of non*8uit| 
Eccleston v. Clessham (f) ; ChUdU v. Vaughan^g). Whereupon, 

The plaintiff was non-suited. 

(fl) 2 Bo8. & Pul. 343. (6) 2 Stark. 838. 

(c) 4 Campb. 68. (d) 2 Crom. & Jer. 678 ; S. C. 2 Tyr. 732. 

(e) 4 P. & B. 736. (/) 1 Wma. Saond. 164 innotts. 

ig) lb. 291 b. n. 4. 
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QUEEN'S BENCH. 

Friday, May 2^th, 

PLEADING— SPECIAL DEMURRER— NEW FORMS IN 
ASSUMPSIT. 

Mills v. Bampield. 

Assumpsit. — The declaration in this case contained, first, a coant upon 
a bill of exchange, in the usual form, against the defendant, as acceptor 
of the bill ; tfvo other counts against the defendant as the drawer of 
two other bills : these counts merely slated tlie facts as to the drawing 
and accepting of these bills, and did not arer any promise or under- 
taking on the part of the defendant to pay them : there was then a fourth 
count, commencing, <* whereas, also,*' and alleging that the defendant 
was indebted to the plaint i£F in a certain sum, for " money lent," and 
in so much for " goods sold and delivered," << money paid," &c., and 
concluded thus, '^ and therefore the said defendant, afterwards, &c., 
at, &c., in consideration of tbe last-mentioned several premises respect- 
ively, then and tliere promised to pay the said last-mentioned several 
monies, respectively, to the said plaintiff, on request, yet he hath disre- 
garded his said last-mentioned several promises, and hath not paid any 
of the monies, or any part thereof, to the said plaintiff's damage of 
£300," &c. The defendant pleaded non assumpsit to the first and last 
counts of the declaration, and demurred to the second and third counts, 
and assigned the following causes of demurrer: first, that in the second 
and third counts it is not aven'ed that the defendant made any promise 
or undertaking to the defendant ; second, that it is not averred that he 
promised or undertook to pay the said bills of exchange mentioned 
therein ; third, that the plaintiff having declared against the defendant 
in an action of trespass on the case, on promises, in the first and last 
counts, does not, in the third count, aver any promise to have been made 
by the defendant, and yet he joins and unites the said third count in the 
said pleading or declaration with the said first and last counts ; fourth, 
a similar cause, for joining the second count with the first and last; 
fifth, that in tlie breach it is averred that the defendant has not paid any 
of the said monies in the said declaration mentioned, or any part thereof, 
and yet the plaintiff hath not averred that the defendant undertook or 
promised to pay the monies in the second and third counts respectively 
mentioned, or any part thereof. 

2 u 
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MILLS. 
BAM FIELD. 



Mr. James Robinson^ with whom was Mr. Bakery for the demorrer. — 
This is an action of assampsit, and any of the counts which are withont 
a formal allegation of a promise are certainly bad, at least on special de- 
murrer: 1 ChiL on Plead, 6th ed, 301, and that promise ninst be alike 
alleged in pleading, whether it be expressed or implied : 1 Chit, on 
Plead, 6ih ed, 302. This position is illustrated in several modern cases : 
Harding v. nibel{a): Henry v. Burbidge(J}): Griffith v. Roxhrough^ 
(c) is likewise an authority for us : that was a motion in arrest of judg- 
ment, and was decided expressly on the authority of Starkey v* 
C/ieeseman(d) ; and although Alderson, B., is reported to liave expressed 
some doubts as to the validity of the objection, those doubts he expressly 
said had reference to the new system of pleading adopted in England, un- 
der which it is not competent for a defendant, in a similar cause of action, 
to plead non assumpsit. It may be contended that admitting a promise to 
be essentia], the second and third counts are covered by the promise in the 
general conclusion, and on thts point Barnes v. Keily (e) may be cited as 
an authority for us : in it there was but one count, and it clearly estab- 
lished what we now contend for, that the words in the general conclusion, 
^' last-mentioned several monies" mean the several sums of money in the 
last count of the declaration mentioned ; and Joy, C B., intimated, in 
his judgment, that the extension or restriction of those words depended 
on the mode in which the pleader framed his declaration. The General 
Rules of Hilary term, 1832, give no forms applicable to the present 
case : they only contemplate the case of a declaration against the drawer 
of a bill, or indorser of a note, where the promise, in the general con« 
elusion, without the words " last-mentioned," is applicable to the entire 
declaration, and where it may be necessary to have one or more counts 
against the acceptor of a bill or maker of a note, in which case, it is sug- 
gested they should be placed first, and the words " last-mentioned" in- 
troduced into the general conclusion. This demonstrates that <* last- 
mentioned several monies" does not include all the counts, but the first, 
for it is evident that if there were two counts against an acceptor, and 
the words *' last- mentioned" in the general conclusion, there would, 
according to an opposite construction, be a double promise to the second 
count, to pay, according to the tenor and efi^ect of the acceptance, and 
on request, and the general rules would be rendered absurd. 



Messrs. Brooke, Q. C, and Montgomery^ contra, contended that the form 
of the pleading in this case was in strict conformity with the forms given 
in the General Rules of 1832, and the directions annexed to them. In 
HennelTs Forms, 72, lie states, that when there are counts against the 



{a) A Twyr. 314. 

(c) 2 Mee. & W. 7?A, 



(b) 4 Scott, 296, S. C; 3 Bin-. N. C. 501. 
(tf; 1 Salk. 1-28. 
(0 C. & Di.v,.?r*8. 



Digitized by 



Google 



TRINITY TERM, SECOND VICTORIA. 



325 



•defeodaot, as acceptor, and also as drawer or indorsery that the words 
** last* mentioned" are indefinite in their application. It was absolutely 
necessary, in the present case, to introduce the words '* last-mentioned," 
the first count being against the defendant as acceptor, and the whole 
effect of them is to restrict the promise in the conclusion to all the 
counts but the first. In Chevers v. ParkingUm (a), where this precise 
objection was raised, by special demurrer, the court set aside the de- 
murrer as frivolous. It is admitted that the promise in the conclusion 
extends to all the money counts, although they are all separate and dis^ 
tinct counts : Jourdain v, Johnson (b). 



1839. 




Mr. Baker replied. — Although the words "last-mentioned" apply to 
the several sums in the money counts, yet there is no authority for say- 
ing that they can be extended beyond those sums ; and the reason is, 
that those several sums are included in the one count; and the test, as 
to the commencement of a new count, being the employment of the 
technical words, " whereas, also." The case of Harding v. Hibel 
establishes, first, that the parts of the declaration commencing with 
** whereas, also," are distinct counts ; and, secondly, that the words 
" last-mentioned" confine the promise in the conclusion to the last count. 
The case of Starkey v. Cheeseman^ where it was held that it was not 
necessary to aver a promise to pay in a count against the drawer, was 
decided after verdict, and the fact omitted in the declaration had been 
proved at the trial ; and in Henry v. Burhidge it was expressly held, 
that it was necessary to aver a promise to pay, although Starhey v. 
Cheeseman was cited in that case. In Boyce v. William^ the court of 
Exchequer decided in the same way. — [Burton, J. The question 
turns upon the words <* several promises" in the conclusion ; these can« 
not apply to the sums in one count, to which there would be but one 
promise.] — There are several sums and several distinct causes of action 
alleged in that count. With respect to the reliance which has been 
placed upon the rules of court, their authority has been overruled in 
Griffith V. Roxbrough, and one of the forms held bad in arrest of 
judgment. — [Crampton, J. If the promise in the conclusion was 
averred to second, third and subsequent counts ?]— That would be 



(a) 6 Dowl. P. C. 75. 



(0 2 Cr. M. & B. 664. 



♦ This case was argued in the 
Exchequer, in Trinity term, 1837. 
It was an action in assumpsit, for 
goods sold and delivered. The de- 
claration contained a count for the 
goods sold and delivered, and the 
money counts; the latter com- 
mencing "And whereas also." — 
The words "last- mentioned seve- 



ral monies" occurred in the con- 
clusion. A demurrer was taken to 
the entire declaration ; Held bad, 
as being too large ; the court ad- 
mitting, that if the demurrer was 
confined to the first count, it would 
be bad, there being no promise to 
that count. 
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1839. within the rule — [Crampton, J. The word in this case is promise*, 
as if ft were iatended to extend the promises beyond the last count.] — 
The meaning of these words is this, a promise to pay the several dif- 
ferent sums mentioned in the last count. — [Pbrrin, J. Yon roust oon- 
tend that the promise extends to five sums, but does not to seven.] — 
Because the five sums are in one count, whereas the other two are in 
separate and distinct counts, to which the promise, in the conclusion, Is 
prevented from extending, by the operation of the words ^* last-men- 
tioned." 

Wednesday^ June 5lh. 

BcsHB, C. J. — The question, in this case, turns principally upon the 
construction of the New Rules, and the schedule attached to them. The 
plaintiff declares against the defendant as acceptor of a bill of exchange 
in the first count, and states a promise to pay according to the tenor and 
effect thereof; in the second and third counts he sues the defendant as 
the drawer of certain bills of exchange, and he does not aver any pro- 
mise in these counts. There is then a consolidated count, in which the 
plaintiff declares against the defendant fur several money demands, and 
that count concludes in these words : " and therefore the said defend- 
ant, afterwards, &c., in consideration of the last-mentioned several pre- 
mises, respectively, then and there promised to pay the said last-men- 
tioned several monies, respectively, to the plaintiff," &c The defend- 
ant's counsel have relied altogether upon the words *' promised to pay 
the last- mentioned several suras," kc,^ and have argued that the promise 
is confined to the consolidaled sum in the money counts, leaving the 
second and third count without any promise. VVe consider that that 
inference is unsustained, whan we look at these rules, and consider that 
the object of them was to shorten the pleadings, and save expense. The 
rules provide, in this respect, for the case of an action on the money 
counts, the plaintiff having merely lo state his several causes of action, 
and then,in the conclusion, stating a general assumpsit or undertaking and 
breach, and this would iiave been suflicient if the action had been upon the 
money counts, merely ; but when the cause of action is founded upon a 
bill of exchange, as well as upon money demands, then, in the case of 
an acceptor, in the form given under these rules, the count upon the bill 
contains a promise to pay according to the tenor and effect thereof; but 
if the defendant is sued upon a bill in any oilier character than as ac- 
ceptor, then the forms merely contain the facts which give a cause of 
action : they state no promise, being, in fact, put upon the same footing 
as the money counts. The rules and schedule then proceed to shew 
when both classes of action may be joined in one declaration, and it di- 
rects, that when the declaration contains one or more counts against the 
maker of a note or the acceptor of a bill of exchange, it will be proper 
to place them first in the declaration, and then, in the general conclu* 
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sion, to say, *' promised to pay the said last-mentioned several monies, 
respectively;" introducing, for the first time, the words 'Mast-mea- 
tioned.** If there was no caase of action ag^nst the defendant, except 
as acceptor and upon the money counts, the declaration would be unex- 
ceptionable ; but the present objection grows out of this, that the de- 
fendant is sued as acceptor in one count, and in two others as drawer, 
of certain bills of exchange, and the latter counts are in the abridged 
form prescribed by the rules. When there is a count upon a bill of x 
' exchange against the defendant as acceptor, he is directed to introduce 
the words <* last-mentioned'' into the general conclusion, to prevent the 
promise in that count from extending to the first count, and therefore 
the words <* last mentioned," were, by the New Rules, only intended 
to exclude such a case, and that therefore the general promise, in the 
conclusion, applies ais much to the second and third count as to the last. 
Let us suppose that the first count was expunged, then there would be no 
meaning in the words << last-mentioned :*' the use of the woi*ds << last- 
mentioned" is to cut off the promise from the count against the acceptor, 
and if these words had not been introduced, there would have been a 
double set of promises to the first count of the declaration ; and being 
introduced only for the purpose of preventing a double promise to the 
count against the defendant, as acceptor, we are of opinion that the de- 
murrer in this case must be overruled. 

Demurrer overruled. 



1839. 




bth, Ithy and lOM of June. 

BILLS OF EXCHANGE— ACTION AGAINST INDORSER— 
EVIDENCE— NOTICE OF DISHONOR— WAIVER OF. 

Brush v, Hayes. 

Assumpsit on a bill of exchange for £138. Is. 2d., drawn the 24th In an action 
November, 1836, by John O'Brien on Mary O'Brien, payable three J^^^of^^bSl 

of exchange, 
the following notice of dishonor was given in evidence, ** Take notice that J. B.'s draft on 
M. O'B., due yesterday, amount £138 : 1 : 2, on which yon are an indorser, has not heen 
paid :" — it was also proved that the defendant, after he had been arrested at the plaintiff's 
suit, voluntarily wTote a letter to the plaintiff's attorney, in which this passage occurs: — 
" I propose, out of my industry to pay your client £30 a-year, until the principal be fully 
discharged ; I have no money to pay any costs:" — he subsequently offered secnritiea for 
the debt, stating that if acceded to, they would give him his liberty: these offers were 
entertained on the plaintiff's part, and the negotiation was subsequently broken off, in 
consequence of the defendant s non-performance of some of the conditions agreed on : 
objections were taken at the trial— first, to the sufficiency of the notice of dishonor ; and 
secondly, to the .idmissibility in evidence of these offers, being made while a compromise 
was pending, and also when the defendant was under arrest: and it was contended on 
behalf of the plaintiff — first, that the notice was sufficient ; and secondly, that if insuffi* 
cient, the defendant had waived all objection on that ground, by the subsequent offers to 
pay the bill : — Held, that the evidence was properly received. Held also, that the acts of 
the defendant, subsequent to his arrest, amounted to evidence of a waiver of the want <nl^ 
notice of dishonor. Stmble— that the notice was insufficient, it not containing any state* 
ment from which it would appear, by necessary implication, that the biU had been 
dishonored. 
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1839. months after date, to the order of the said John O'Brien, indorsed by 
hiro to the defendant, and by the defendant to the plaintiff* At the 
trial, which was had before Crampton, J., during the sittings after 
Easter term, it appeared in evidence that the bill when dishonored was 
not protested ; bat it was proved that the day after the bill fell due, the 
followifkg notice was served on the defendant : — 

" Sir, 

" Please to take notice, that John O'Brien's draft on Mary O'Brien, 
<' due yesterday, the 27th inst., amount ^138. Is. 2d-, on which you are 
'< an indorser, has not been paid. 

" I am, ftc, 

" 28th Feb. 1837. " Edward Brush." 

It was also proved on the part of the plaintiff, that on the 1st March, 
1837, the drawer and acceptor, who were further indebted to the plain- 
tiff, executed a joint bond and warrant for a larger sum, in which the 
amount of the bill was expressly included : an arrangement proposed by 
the defendant, who himself prepared the bond and attested Its execution. 
Judgment was afterwards entered upon the bond, and execution issued 
al the instance of the defendant, who informed plaintiff's attorney that 
if he did not issue execution on the judgment, other creditors of the 

conusors would sweep away all their effects: a sum of £ was 

levied, and paid to the plaintiff, who immediately handed over out of it, 
to the defendant, £28, for which he took his promissory note. After the 
defendant had been arrested at the suit of the plaintiff in this action, he 
wrote the following letter to the plaintiff's attorney : — 

" Sheriffs' Prison, 30th July, 183a 

« Sir, 

<< Having no property but my liberty, I propose, out of my industry 
*^ to pay your client £20 per year, until the principal be fully discharged; 
*^ never having received any yalne. — Should any business come through 
" your office or your client, I will allow one-half to go in discharge of 
*< the next coming bills, as it may be equal to payment of: I have no 
<< money to pay any costs. 

I am, sir, 

« To E. M , esq. " William Hayes." 

A memorandum without a date, but proved to have been subsequent 
to the foregoing letter, was afterwards handed by the defendant's wife 
to the plaintiff's attorney ; it was in the defendant's hand-writing, and 
as follows : — << Let the bond be filled, and signed by William Hayes, 

"and an undertaking given by Mr. M (plaintiff's attorney), that 

" provided the insurance be effected within a month or two, no proceed- 
"ing should be instituted upon it: this would give Hayes bis liberty. 
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** and enable him to effect the object sought for." — It appeared that the 
bond and insurance mentioned in this memorandum, were securities 
which the defendant had offered to give for the debt he owed the plain- 
tiff, and that the vuegotiation was afterwards broken off in consequence 
of Hayes*s non-performance of some of the preliminary conditions agreed 
upon. The defendant's proposals subsequent to his arrest, were made, 
as the plaintiff's attorney expressed it in giving his evidence, ^ with a 
*' view to a compromise, not a compromise of the plaintiff's demand ; 
** but a compromise by which the defendant might get time for the pay- 
'* ment of the plaintiff's demand." They all originated with the defend- 
ant himself, and were not drawn from him by any solicitation or appli- 
cation on the part of the plaintiff or his attorney. 

His Lordship left it to the jury, to determine whether the defendant 
had assented to the plaintiff's taking, from the other parties to the bill, 
the fresh security of their bond and warrant, on the understanding that 
he was to be thereby exonerated ; directing them, in case they were 
of opinion that there was no such understanding, to find for the plain- 
tiff — deducting from the amount of the bill the sum levied under the 
execution against the other parties : at the same time, he reserved to the 
defendant liberty to move to enter a non-suit, if the court above should 
be of opinion that the notice of the 28th Feb. 1837, was not a sufficient 
notice of the dishonor of the bill ; and that the letter of the 30th July, 
1638, and the subsequent memorandum, were not admissible as, or did 
not amount to, evidence of a waiver, on the defendant's part, of his dis- 
charge by want of notice. The jury gave a verdict for the plaintiff, 
for £ . 
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Kir. Macdonagh having early in this term obtained a conditional order 
for a new trial — 

Mr. Hatchelly Q. C, with whom wei:ie Messrs. CCallaghan and Lewis, 
now shewed cause. The grounds on which the verdict for the plaintiff 
is sought to be set aside are these: — that the notice of. the non-payment 
of the bill, which was proved to have been served on the defendant the 
day after the bill became due, was not a sufficient notice of dishonor ; 
and that supposing it was not, and that by reason of its insufficiency the 
defendant was discharged from his liability as indorser of the bill, the 
defendant's letter of the 30th July, 1838, nor the undated memorandum 
subsequently written by him, was a waiver of such discharge ; as any 
promise that either contained was a promise made in the course of a 
treaty for a compromise. Now, as to the first question — the insuffi- 
ciency of the notice of dishonor, — in the early cases on this subject, and 
indeed until very recently, notices far less particular than this were 
held sufficient: it would appeUr indeed, that the court of Common 
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Pleas ia England hare lately gone a great way towards requiring a 
notice almost as precise as a formal protest ; bat in one very recent case, 
the court of Qaeen*8 Bench has decided for the sufficiency of a notice 
similar to the one which the court of Common Pleas declared to be 
insufficient : and the Barons of the Exchequer, in another, have stated 
that they will not be bound by the decision in the Common Pleas. 
Indeed, in the last case of the kind that came before the latter court, 
the Judges seem to have regretted their former decision, or to be dis- 
posed to reconsider it. From the .time that Tindal v. Brovm (a) was 
decided, it was generally thought that a demand of payment, on the part 
of the holder, was a sufficient notice of dishonor, until by the decision 
in Hartley v. Case(b), the court of Queen*s Bench determined that it 
was not The latter case will be relied on at the other side, but it ia 
not at all like the present : what was there relied on as a notice of dis- 
honor was a mere demand of payment. In that case, Abbott, C. J., said, 
that " no. precise form of words was necessary in giving notice of the 
^ dishonor of a bill ; but the language used must be such as to convey 
notice to the party what the bill is, and that payment of it has been refused 
by the acceptor. The next case on the subject was Solarte v. Palmer (c} 
which went to the House of Lords : but in that case also, the notice was 
nothing more than a demand of payment ; and the decision went to this, 
tliat the notice should inform the party, either in express terms or 
by necessary implication, that the bill was dishonored. But the case 
on which, on the part of the defendant, the greatest reliance will be 
placed is Baultan v. Welsh (d) : io this case the two pi evious cases were 
relied on, and governed the decision in that case; and all the Judges 
lamented the decision to which they were obliged to come. — [Burton, 
J., The notice in the present case does not state presentment for pay- 
ment] — It does, by necessary implication. — [Burton, J. Although it 
may afford some presumption, it does not follow by necessary implies* 
tion.] — Lord Eldon, in Wilkinsofi v. Adam{e\ said, '< necessary impli- 
'< cation means not natural necessity, but so strong a probability that an 
^intention contrary to that which is imputed cannot be supposed.** 
BauUon ▼. WeUh was decided in Easter term, 1837 ; and in the same 
term, the«ourt of Queen's Bench decided Grugeon v. Smith (f)y although 
the cases upon which the court of Common Pleas decided that case were 
all relied on; and in that case there was nothing in the notice, of the 
bill having been dishonored. And in Hedger v. Steavenson(g) in the 
following term, a similar notice was held sufficient. — [Burton, J. In 
Grugeon ▼. Smith there is a statement that the bill was returned with 
charges ; and in Hedger v. Steavenson that it was returned with 

(a) 1 T. R. 167. (b) 4 B. & C. 339. 

(c) 7 Bing.630; S.C.5 Moo.&P. 475; and 8 Bli. N. S. 874; and 3 CI. & F. P.C. 93. 
(dj 3 Bing. N. C. 688. * (*•) 2 Ves. & B. 466. 

CO 6 Ad. & E. 499. (i/j 2 Mee. & W. 799. 
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noting.] — Parke, B., expressly disdains going into that distinction, but 
all the Judges impugned the authority BauUon v. Welsh; and they 
pronounced their decision on the principle, that no mercantile man on 
reading the notice could misunderstand it. The second ground, upon 
which the verdict must stand, even if the notice be open to the objection 
that has been taken, is — that the defendant, by his subsequent acts, 
waived that objection. A payment on account of a bill by indorsee, and a 
promise to pay is a waiver of want of notice, or an admission of regularity. 
A party who makes a communication, guarding it to be without preju- 
dice, will not be bound by it ; but where a party has paid any part of 
the money, or promises to pay after the bill becomes due, notice of dis^- 
honor will be dispensed with, such acts being held to be admissions of 
the defendant's liability ; Hill y. Elliott {a) i Dixon v. EllioU{b). It 
will not be necessary to give judgment upon the first part, if the court 
should be of opinion that the acts of the defendant, subsequent to his 
arrest, dispensed with the notice of dishonor. 
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Messrs. Macdonagh and Whiteside^ contra. — If Boulton v. Welsh be 
law, it must rule this case : the decision in that case goes further than 
it will be necessary to go in tlie present case. In Hartley v. Case^ 
Abbott, J. says, " the language must be such as to convey notice to the 
party what the bill is, and that payment of it has been refused by the ac- 
ceptor." In Solarte v. Palmer^ Tindal, C. J., says, " the notice should 
^' convey an intimation to the party to whom it is addressed, that the 
" bill is in fact dishonored." The case of Boulton v. Welsh cannot be 
distinguished from the present: Solarte v. Palmer might, although there 
is no real difference between them. The case of Grudgeon v. Smith 
was rightly decided, because the words <* returned with charges" oc- 
curred in the notice in that case, which could not occur unless the bill 
had been dishonored : it does not therefore conflict with BouUon v. 
Welsh. The case of Hedger v. Steavenson, so far from supporting the 
plaintiff's case, is against it, for the court recognised the authority of 
the cases upon which we rely ; and Parke, J.» in reference to the words 
** necessary implication/' referred to the case of Wilkinson v. Adam {c\ 
where Lord Eldon said that ** necessary implication means, not natural 
" necessity, but so strong a probability of intention, that an intention 
" contrary to that which is imputed cannot be supposed." The case of 
Hedger v. Steavenson was brought under the consideration of the court 
in Houlditch v. Cantg (d), as overruling Boultm v. Walshy but Tindal, 
C J., said, *' he saw no reason for saying the judgment in BouUon v. 
" Welsh is not law ; it has gone the full length of Solarte v. Palmer^ 



(a) 6 C. & P. 436. 
(C) 1 Ves. & B. 466. 



(b) 5C.8c P. 437. 
(dj 4Biag.N.C.411, 
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^* bat it has not exceeded tbat case." If the court should oTenule 
BauUon v. Welshy the case of Phillips v. Gould (a), which is the latest 
authority on this sobject, is so similar to the present as that it must ^o- 
▼em it. Hedger v. Steavenson is also distinguishable from the present 
case, it being an action against a drawer and not an indorser. If the 
notice be bad, there is no notice ; and then the court will hare to consi- 
der the second ground upon which the plain ti£P relies, which is this, that 
the defendant, by a subsequent o£Fer which he made to pay the bill, 
waived any objection as to the want of the notice of dishonor. la 
JRause v. Redwood (b) it was held, that an admission by [an indorser, 
when he was arrested, and ignorant whether he was bound by law to 
pay, was not binding. In Waldridge v. Kennison (c) Lore) Kenyon 
lays this rule down, ** any admission or confession made by the party 
*' respecting the subject matter of the action while a treaty was depend- 
** ing, under faith of it, and into which a party might have been led by 
** the confidence of a compromise taking place, could not be admitted to 
''beg^ven in evidence to his prejudice." In Gregory v. Howard (d) his 
Lordship says, *' evidence of concessions, made for the parpose of set- 
♦* tling matters in dispute, I will never admit." The oflFer which the 
defendant made in the present case is within both these rules : there is 
no distinction in this respect between verbal and written communications : 
Coty T. BreUon(e). In Cuming v. French (f) the defendant, who 
was the drawer of a bill of exchange, having been arrested, said, " I 
*< I am willing to give my bill at two months ;" and Lord Ellenborough 
held that such an offer was no evidence of a waiver, and did not obviate 
the necessity of expressly proving notice of the dishonor of the bilL^ 
In Donnelly r, Howie (g) it was held, that the promise to pay the bill, 
by the indorser, does not dispense with the due presentment for payment, 
and notice of dishonor, unless made with full knowledge of all the cir- 
cumstances ; and in that case the Lord Chief Baron said, *< it would be 
'< well that the law should be brought back to what it was before these 
" new-fangled notions of waiver had been introduced." In that case ttie 
qnestioD of whether the defendant had or had not full knowledge of all 
the circumstances, was left to the jury; and in Leafy, Gibb${h) the 
same course was adopted under similar circumstances ; Tindal, C J., 
saying, '* the defendant might not be informed of his strict, legal right.'' 
In the present case, if the plaintiff meant to rely upon a waiver, a ques- 
tion should also have been left to the jury, as to whether when he did 
those acts, which it is contended amount to a waiver, he had full know- 
ledge of his legal rights ; and no such question having been left to thero. 



(a) 8 C. & P. 556. 
(e) 1 Esp. 143. 
(e) 4C. &P.462. 
(g) 2 Law Ree. N. S. 



179. 



(h) 1 Esp. 165. 

id) 3 E8p. 113. 

(f) 2 Camp. 106, in not(9. 

(h) 4 C. & P. 466. 
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the plain ti£P cannot now rely apon a waiver. In Standage v.* Creighton(a) 
evidence of an offer to pay a part of tlie bill, and secure the residue by 
warrant of attorney, was held insufficient to dispense with proof of the 
notice of dishonor. The same principle has been acted upon in Baker v. 
Birch (b)^ and in Fletcher v. FroggaU(c). There are on this subject 
three other most important cases: the first is Barradaile v. Lowe^d)^ 
in which Lord Mansfield lays it down that a promise, to be binding upon 
an indorser, must be an ** absolute promise to pay at all events," or a 
promise made when he had full knowledge at the time that he was dis- 
charged. In Pickin v. Graham {e) a distinct promise to pay the bill 
did not dispense with the notice of dishonor, and the court decided the 
case upon tbe authority of Borradaile v. Lowe; and Vaughan, B., 
says, *' the promise was not an express absolute and unconditional pro* 
^^ mise*" It cannot be argued that in this case the promise was express, 
absolute and unconditional ; it was a promise made during a compromise 
by a prisoner seeking to obtain his liberty, and saying he could not pay 
the costs of the proceedings. The condition of his promise was his re- 
lease from prison without paying costs. In Hicks v. Beaufort (f J ^ 
where the drawer of a bill, after it became due, said, '* if the acceptor 
<< does not pay, I must," this was held not to be conclusive evidence 
that the defendant had received a wai ver notice of dishonor of the bill ; 
and Tindal, C. J., said that '* where the drawer distinctly promises to 
^* pay the bill, it is evidence from which it may be inferred he received 
notice of the dishonor : it was entirely a jury question." So we con- 
tend was the question of waiver in the present case, and if the plaintiff 
meant to rely upon that ground, he should have had the question left to 
the jury. The cases of Blesard v. Hirst (jg^y Goodall v. Bolleg^h), and 
Beauchamp v. Ca8h(i)f were also relied on. 
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Mr. O'Callaghan, — I admit, if Boulton v. Welsh be law, I cannot con- 
fbnd for the sufficiency of the notice in the present case ; but considering 
Boulton V. Welsh as conflicting with Hedger v. Steavenson, it will be for 
the court to consider how far the decisions in Hartley v. Case, and 
Solarte v. Palmer^ rule this case. In Hedger v. Steavenson, the Judges 
all condemn the decision in Boulton v. Welsh, In Phillips v. Gould, 
the notice did not come exactly in question, and if the court in that case 
decided that the notice was bad, I should admit it would rule the pre- 
sent case. In Houlditeh v. Cautg, Tindal, C. J., said, '* he was ready 
*^ to re- consider Boulton v. Welsh, but adheres to the case of Solarte v. 



(a) 6 C. & P. 406. 

<c) 2 C. & p. 669. 

(e) 1 Cr. & Mee. 725 ; S. C. 3 Tyr. 923. 

C) 5 Burr. 270. 

(i) 2D.&Ry. App.3. 



(6) 3 Camp. 107. 

(<0 4 Taun. 93. 
0) 4 Bing. N. C. 229. 
(/i) 1 T. B. 712. 
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Palmer, and thus far, only, I call npon the court to go, becaose if Uii* 
case 18 decided upon the authority of Solarte y. Palmer the verdict must 
stand. In Hartley v. Case, and Solarte v Palmer, the documents re- 
lied on as notices of dishonor, might as well have been notices of actiofts ; 
from neither of them could it he said, by necessary implication, that the 
bill was dishonored. To presume that the bill, in the present case, was 
not dishonored, is to suppose that the plainti£F did a wrongful act, in de- 
manding from the indorser what he was not liable to pay. — [Cramp- 
ton, J. In the present case the notice is a notice of dishonor^ or no- 
thing at all.] — In Hedger v. Steavenson, Parke, B., said, by the decisiofl 
in Solarte v. Palmer " we are bound, though I am not prepared to say, 
^* that I am bound by all the reasoning of the learned Judges in giving 
<* their opinion ; and, therefore, should myself doubt whether we could 
" go so fer as to say that it ought to appear upon the face of the instra- 
*< ment, by express and necessary implication, that the bill was presented 
" and dishonored : it serms to me enough if it appear by reasonable irt- 
" tendment for necessary implication." Solarte v. Palmer, and Hartley 
V. Case, could not be supported on that ground, while the present case 
could ; and Boultcn v. Welsh was decided solely upon the authority of 
Solarte v. Palmer-, and the language used by Lord Brougham, in giv- 
ing judgment in latter case, surprised the profession. By les on Bills {a), 
Theso three cases are distinguishable from the present case, and no per- 
son receiving the notice which the plaintiff relies on could have any 
doubt of its meaning. As to the second poiq^, we contend that if the 
notice of dishonor was insufficient, that the letter of the defendant was a 
distinct waiver of that objection. As to the oflFer being made by way 
of compromise, the evidence is that the compromise sought was not a 
compromise of the plaintifiP's demand ; but a compromise to get time to 
pay the plain tiflP*s demand : it was voluntary, and originated with the 
defendant, when there was no treaty pending, and therefore the cay 
of Cuming v. French, and similar cases relied on, do not apply. In 
Cory V. Bretton (b) the letter of the defendant was held not to be evi- 
dence, because it was guarded by an express stipulation that it was not 
to be used on any future occasion to his prejudice ; but that decision 
proves that if the letter had not been so guarded, it would have been re- 
ceived : the distinctions are accurately stated in Phil, on Ev. 4 ed.^ 
365, 6, 7. In Nicholson v. Smith (c), and Wallace v. Small (d), such 
offers have been received, not being expressed to be without prejudice. 
In Margetson v. Aitkin (e), and Dixon v. Elliott, the oflPer, by an in- 
dorser of a bill, to pay so much in the pound, was admitted in evidence 



(«) 3d ed. 178. 

(,) 3Stark. N.C. 128. 
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and heM to dispense with the necessity of proving the notice of dishonor 
of the bill ; and in Hill v. Elliott^ where the party was in prison when 
a similar oflPer was made, evidence of it was received. The observations 
of Lord Kenyon, in Rouse v. Redwood^ do not apply to such an offer as 
that made by the present defendant ; but to an offer or observations 
made at the moment of the arrest In Hopley v. Dufresne (a) an ap« 
plication for further time for payment, after declaration filed, in which 
presentment was averred, was held to be evidence of a waiver of the 
want of a doe presentment for payment — [Burton, J. It is matter 
for consideration, that in order to make an offer amount to a waiver, the 
party should have notice of what he was to waive, and also that the de* 
fendant*8 acts may only amount to evidence of a waiver, and then that 
question should be left to the jury.] — In the present case the fact of 
knowledge is not before the court : the faulty if any, was giving an in- 
sufficient notice, and therefore the defendant was cognizant of the laches 
of the plaintiff the moment he received the notice of dishonor ; and the 
only thing for the court to consider is, whether a subsequent promise to 
pay was or was not made by the defendant. — [Burtox, J. He may 
not have known the notice was bad, and therefore this might have been 
a question for the jury.] — '< Whether due notice has been given of the 
^* dishonor of a bill, all the circumstances necessary for giving of such 
" notice being known, is a question of law ;* Per Curiam in Bateman v, 
Joseph (b) ; and the defendant cannot plead his ignorance of the law 
against the promise which he made. In all the cases when a doubt 
arose as to whether the defendant knew of his discharge or not, it was a 
doubt as to the fact of knowledge. It was thus in Leaf v. Gibhsy and in 
Donnelly v. Howie : Borradaile v. Lowe does not apply, the question 
in that case being between express and implied promises ; the terms of 
the promise in this case is in terms absolute and unconditional. In many 
of the cases cited, in which the offer was held not to dispense with proof 
of due notice of dishonor, they were proposals and not promises to pay. 
Hill V. Elliott is similar to the present, and must govern it. 



1839. 




Monday y June \Qth, 
Burton, J.,* this day delivered the judgfnent of the coqrt. — After 
stating the facts, and reading the notice, his Lordship said — the first 
question is, whether this notice is a sufficient notice of the dishonor of 
the bill, it being the only notice proved to have been given ? This part 
of the case has been very ably argued on both sides, and many authori- 
ties have been relied on ; but the principal case, and one which has led 
to conflicting decisions, is that of Solarte v. Palmer, If we were obliged 

(fl) 15 East, 273. {h) 12 East, 433 ; S. C. S Camp. 461. 

• The Lord Chief Justice was prevented by indisposition from hearing the greater 
part of the argument. 
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^V^ several cases, but I should rather be disposed to say that, in my jndg- 
BRUSH ment, the court would be bound by the decision in SolarU t. Palmer^ 
until revoked by the same authority. It is important to consider all 
the circumstances with respect to the defendant's letter, in coming to a 
decision upon the second objection. The plain tiflP's attorney was willing 
to act upon the offer made by the defendant, and therefore, in this 
respect, there was a compromise going on ; but the defendant did not 
carry his offer into effect. The defendant also took part in the proceed- 
ing taken against the draper, in order to get as much as he could from 
him. It was objected that this letter was not admissible in evidence, 
and also that the terms of it did not amount to a waiver. I have no 
doubt the letter was admissible, and taking it with all the other circam* 
stances, I cannot think the defendant has a right to have a nonsait en- 
tered, on the ground that the jury had nothing to do with the question 
of waiver. The case of Cuming v. French has been relied on, but the 
distinction between that case and the present is, that in that case the de- 
fendant's offer was rejected, and therefore the plaintiff ought not to be 
allowed to make use of it ; while, in the present case, the plaintiff's 
attorney assented to it. It was also objected that the defendant was a 
prisoner at the time he made this offer, and the case of Rouse r. Redwood 
was relied on : if this was an admission of a demand or confession made 
by the defendant when ignorant of his rights, that case would apply ; 
but the present case does not fall within that class of cases, and so far 
from this being the case of a person acting in ignorance of his rights, the 
strong presumption is that he was perfectly well acquainted with them. 
It has been urged, by Mr. O'Callaghan^ that ignorance of law would 
not be sufficient, but I do not think it necessary to go so for. The case 
of Stevens v. Lynched) strongly supports the principle contended fbr» 
and is very applicable to the present case. If an offer is made after faU 
knowledge of all the circumstances, that offer may amount to a wiiver 
of the objection of want of notice of dishonor ; and it is not necessary 
to carry the principle farther. I do not pay much respect to cases de- 
cided at nisi prius ; I go upon general grounds and upon the law on this 
subject, and I am satisfied that this was not a case for a nonsuit. As to 
the case of waiver, theietter of the 30th of July, 1838, was evidence for 
the jury, and there is no objection as to the manner in which that evi- 
dence was left to them ; and I am certainly prepared to say that the ad- 
mission of the defendant's liability on foot of the bill, with the know- 
ledge of the facts of the case, may amount to sufficient evidence to 
dispense with the necessity of proving notice of dishonor. Upon these 
grounds we are of opinion that this was not a case for a nonsuit, and that 

The rule must be discharged, with oosta. 

(fl) 12 Easf, 38 ; S. C. 2 Camp. 392. 



Digitized by 



Google 



TRINITY TERM, SECOND VICTORIA. 337 

Wednesday, May 29^ 

MANDAMUS-GRAND CANAL COMPANY—RIGHT TO 

INSPECT BOOKS, &c— PARTNERS AND JOINT 

STOCK COMPANIES. 

The QuBEK 9. Tab Undertakers of the Grand Canal. 

In this case a conditional order had been obtained for a mandamos, Where a pro- 

pnetor in the 
requiring the Grand Canal Company, and their secretary, to permit the Grand Canal 

prosecutor, H. Fulton, at all reasonable times, to inspect the books of pjj^^fo/ a*^" 

the said Company, containing the minutes of the several half-yearly mandamus, to 

meetings of said Company, and the Directors thereof, subsequent to the rectors to allow 

year 1789, and up to the present day. The aflSdavit of the prosecutor ^^^*P^ 

stated, that by the 11, 12 Geo, 3, c 31, s. 15,* whereby said Com- proceedings of 

pany was incorporated, it was enacted, that all the accounts, transactions ^^er^the mo- 

and proceedings of said Company, shall be fairly and regularly entered ▼ision of the 

in books to be kept for that purpose, to which every person having any c. di s. 16 he 

share in the joint stock of said Company may have access to inspect, at post shew that 

all reasonable times ; and that, accordingly, such entries had been made tion to the Di- 

from time to time: that he made application for liberty to see these g^^the ob- 

books, which was refused : that having reason to be disatisfied with the ject for which 

mode of conducting the affiairs of said Company, and with the accounts infonnadon he 

from time to time rendered to them, and on other grounds, that he oon« ^e^i^ed to ob- 

' ° tain ; and that 

ceived it proper that he should have access to these books, as by said the application 

statute he was authorised to have. The affidavits of the secretary and ^^ one^^^d 
book-keeper of the Company were relied on as cause against the man- that the refusal 
damns : they set forth several letters which passed between the prose- ors was unrea- 
cutor and Board of Directors, in wliich, to requests for a general per- Bonable. 
mission to inspect the books, they expressed their willingness to afford 
him every &cility, consistent with their duties, on his specifying the 
precise nature of the information he required : that the prosecutor hav- 
ing made applications in this form, they were complied with : that sub- 
sequently he applied for liberty to inspect the minute-books of the half- 
yearly meetings, without stating what further information he required, 
and that the Directors refused to comply with that application, referring 
him to the letter stating the circumstances under which alone such ap- 



* " And be it further enacted by " pose, to which every person 

*^ the authority aforesaid, that all " having in his own name and right 

^^ the accounts, transactions, and *' any share in such joint stock, or 

'< proceedings of said Company ** his or her representative or repre- 

" shall be ^irly and regularly en- « sentatives, may have access at all 

" tered in books kept for that pur- *' reasonable times to inspect.** 
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plications could be complied with : that the compliance with a request 
to extend his inquiry promiscuously over a period of fifty years, would 
be attended with great inconvenience. Against the conditional order 

The Attorney General^ with whom was Mr. P, Blcuikburne^ Q. df 
now shewed cause. — The Grand Canal Company are a trading corpora- 
tion, and cannot be interfered with by a mandamus : Rex v. The Go- 
vemoTf SfC, of the Bank of England (a) i Rex v. The London Assurance 
Company {b)» These cases clearly establish that this court will not 
grant a mandamus in a case of this kind : it i« a high prerogative writ» 
and confined to cases of a public nature. The prosecutor claims a right 
to inspect the proceedings at all times, without specifying the object or 
purpose for which he seeks this information. The offer of the Com- 
pany was fair and reasonable, and answered every purpose which a 
shareholder could have. I'he authorities go to this, that even in cases 
where the court will grant a mandamus, it will not do so to compel par- 
ties to allow an inspection such as is required in this case, unless the 
applicant has an interest in the inquiry, and also states the specific ob- 
ject of that inquiry : Rex v. Clear ; (c) Rex v. The Master^ SfC. of The 
Merchant Tailors' Company (d) : Rex v. The Proprietors of the Wilts 
and Berks Canal Navigation (e). In the last case there was a general 
power given by the act to the proprietors to inspect the books^ &c, at 
all reasonable times ; and in that case, Patteson, J., said, " every pro- 
^* prietor has a right to the inspection here claimed ; but, as at present 
'* advised, 1 think that before we are called upon to grant a mandamus, 
« we should be informed that when the party applied for the inspection 
** m stated what his object was in requiring it.*' Upon this ground, 
therefore, the court will refuse this application in the present case, even 
if it should be of opinion that the first ground was insufficient. 



Sergeant Greene and Mr. Holmes, contra. The present case is not 
analogous to those that have been cited : they are cases of trading cor- 
porations. In these cases there was no statutable provision : the pre- 
sent case rests upon the direct enactment of a statute, and there can be 
no doubt that every member has a right to the inspection of the books 
of this Company. There is not any difficulty in seeing also that this 
concerned the Directors, who refused a liberty to do this. The present 
application is founded upon this principle, .that where an act directs a 
certain thing to be done, which is nut done, the court of Queen's Bench 
will compel the doing of it. There is an assumption, on the part of the 
Directors, of a discretion being given to them, which is not warranted 



(a) 2 B. & Al. 620. 
(<•) 4 B. & C. 899. 



(') 6B. & Al. 899. 
(d) 2B. & Ad. 115. 



(e) 3 Ad. & E. 477. 
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by the terms of the act — [Bcjshe, C. J. Would your client be entitled 
to remain alone with the books ? because, otherwise, an officer must at- 
tend on him as long as he pleases.] — [Burton, J. — If you rely upon 
that, you must establish your right under the statute.] — In the last case 
cited the court refused the application, upon this ground, that the per- 
sons applied to did not refuse the inspection required, but desired some 
time to consider the application, and told him to apply again, and be- 
fore doing this he came into court, and moved for the mandamus. In 
the present case there is a positive affidavit of a refusal. In the cases 
relied on there was no statutable enactment, but where a statute directs 
a certain thing to be done, the party need not shew the grounds for his 
requiring that to be done. If the court refuse this application, it will 
decide that a shareholder, seeking information,'mu8t state his object in 
such a manner as to please the Directors. What was the object of the 
legislature in framing this enactment ? clearly to guard against abuses. 
The only limitation in the statute as to the right of the proprietor to 
inspect the books and proceedings of the Company is, that it shall be 
done at all reasonable times. The enactment is as wide as possible, 
and manifestly includes a case where a proprietor may not know whe- 
ther abuses exist or not, without an examination of the proceedings of 
the Company ; and if it should be held that it is necessary to specify the 
precise object of the inquiry, the enactment will be rendered nugatory. 
If the proprietor asserts there are abuses in the accounts, is he bound 
to specify the particular books and entnes in which these exist ? He 
could not do it, and the whole object of the legislature would be thus 
defeated. It is no answer to say that the officer of the Company%>uld 
not attend : if there be no limitation in the act, upon what ground can 
the court limit the right of the proprietor ? We specify in our rule 
what books aud proceedings we require to see, and although some of the 
requisitions to the Directors did not go so far as they desired, still we 
are 'entitled to the mandamus to the extent set forth in our rule. 



1839. 
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Mr. Blackbume, Q. C, replied. — The applicant has an unquestionable 
right to inspect the proceedings of this Company, but it is altogether 
different whether he is entitled to come for a mandamus. He was ap- 
prised that the Directors were ready to allow the inspection of their 
books and proceedings, in such a manner as would prevent inconvenience 
to the Company. He now comes to this court without any object' of 
justice. The rule is different from the affidavit on which it is founded. 
It does not make the least difference whether this be a corporation un- 
der an act of parliament or by charter : it is clearly a case in which the 
court would interfere, if proper grounds were laid for that in reference ; 
and these grounds are stated by all the Judges, in Hex v. The Merchant 
Tailors* Company^ to be, that it should appear that the applicant had 

2 Y 
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made an application to the Company, in which he set forth the partica* 
lar information required, and the specific purpose for which he required 
it. 

BusHE, C. J. — The prosecutor in this case does not state any griev- 
ance in his affidavit : he states he is deeply interested in the funds of 
the Company, but no object has been specified for the information or 
inquiries he sought. — [Mr. llolmes here read a passage from the pro- 
secutor's affidavit, stating his dissatisfaction at the way in which the af- 
fairs of the Company were managed.] — Yes, but he does not state any 
grounds for that dissatisfaction. The rule must therefore be discharged. 



Burton, J. — In the way this application has been brought before the 
court, it must be refused. Every person has a right to inspect the pro- 
ceedings of the Company, by act of parliament ; but the question is as 
to the mode in which that right is to be enforced. The court must see 
that the application is made on reasonable grounds, and upon grounds 
which it would be unreasonable not to enforce. The proprietor might 
use his privilege so far as to impede the business of the Company in the 
exercise of this right. There are two considerations for the court ; 
first, whether the application has been made to the Directors in such a 
manner as that they ought to have complied with it ; and, secondly^ 
whether the Directors have acted unreasonably in refusing the applica- 
tion. The prosecutor's case has not satisfied me upon either of these 
considerations : he has not shewn that the application was a reasonable 
one, or that he had a reasonable object in seeking the information he 
reqiMPed ; and, accordingly, we cannot say that the Company has acted 
unreasonably in refusing his application. No definite object has been 
assigned for the inquiry, and there is nothing before the court to shew 
that injustice has been done. 

Perrin, J. — The meaning of the act is not that the books and pro- 
ceedings of the Company are to be always open for inspection. Each 
proprietor is entitled, for any useful purpose, to see the books and pro- 
ceedings of the Company ; but he has not the right to go into the Com- 
pany's office, at all times, and require this inspection, which we would 
decide if we granted the present application. The case of Rex v^ The 
Proprietors of the Wilts and Berks Canal Navigation^ appears to me to 
govern the present case. In that case, all the Judges lay it down as a 
principle, that the object for which the information is required must be 
stated in the application ; and if we granted the present application it 
would be departing from that principle, and create an inconvenience 
which might prove most detrimental to the interest of such a Company. 

Rule discharged, with costs. 
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Jones v. Hayes. 

This was a motion to confirm an award. An action of trespass had , 
been brought against the defendant, the collector of Grand Jury rates 
for the county of the city of Cork, to try the question whether the 53 
Geo, 3, c 3, and 55 Geo. 3, c 82 (local acts for the county of the city 
of Cork), are or are not repealed by the 6 WilL 4, c. 1 16. The award 
was in the aflSrmative. The 53 Geo. 3, c. 3, after providing for the va- 
luation of the several houses and tenements within the said city, pro- 
Tides, in the 8th section, " that the said valuators shall not include in 
" their valuation any house, Sec, exempted from being charged by the 
<< 13 and 14 Geo. 3, nor any cabin or house which is or shall be under 
" the yearly value of £5." The 55 Geo. 3, c. 82, direicted, in addition 
to the above, that all houses in the possession of poor persons should be 
exempted from valuation. The 6 and 7 WilL 4, c 116, s. 1, directs, 
that from and after the commencement thereof (1st November, 1836), 
it shall not be lawful for any Grand Jury of any (iounty, county of a city 
or county of a town, except the county and city of Dublin, at any assizes, 
to make any presentment (save and except in the cases thereinafter spe- 
cially reserved and excepted) for the execution of any public work, or 
for raising any money, unless under the authority and by virtue of the 
provisions of that act. This act contains no such exemptions as those 
contained in the two recited acts, and the question was, whether the 
general provisions contained therein included the premises which were 
exempted in the former acts.* A conditional order had been obtained 



Where by local 
acts (53 G. 3, 
e. 3, and 55 6\ 
3, c. 82) for the 
county of the 
city of Corlr, 
certain premi- 
ses were ex- 
empted firom 
Grand Jury 
assessments, 
and the gene- 
ral Grand Jury 
act directed in 
general temut,. 
3iat the levy of 
a'l Grand Jury 
assessments 
should be un- 
der it, without 
exempting any 
particular pro- 
perty or per- 
sons, and did 
not notice 
these local 
acts ; //c/rf— 
that the latter 
act repealed 
them. 



♦ The 147th section empowers 
the collector to raise the money 
presented ; and the 1 49th section 
enacts that the treasurer shall issue 
his warrant to the collector ; " and 
** in every such warrant shall be 
** inserted the names of the several 
^* manors, &c., contained in that 
" portion of the county which such 
^ person is to collect from, as the 
*^ same is contained in the county 
** books, barony books and applot- 
^ ment tables ; and also the whole 



'* sum to be collected by such per** 
" son, and the portion thereof of 
" which each each manor, &c., is to 
" pay, according to its contents in 
'* the said books and tables, or as it 
'< has been usually rated at." 

There are other enactments in 
the 6 & 7 W. 4, c. 116, aflFecting 
this question, but they are so nu- 
merous, and extend to so inconve- 
nient a length, that they could not 
be compressed within the limits of 
a note. 
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Mr. E. Moorcy Q. C, with whom was Mr. Smithy Q. C, now shewed 
cause. — The late Grand Jury act enacts, that no money shall he raised 
except under that act ; but^the local act is not mentioned^or repealed 
expressly by that act Two affirmative statutes may^ stand together, 
and the court will not hold that one repeals the other unless it is done 
so in express terms ; or unless the latter is inconsistent with the former. 
The first important section is the 147th, but that relates merely to the 
appointment of collectors : upon the 149th a question may arise, but 
there is nothing in this section inconsistent with the enactments of the 
local act. It provides that the warrants to the collectors^ shall* be 
transcripts^of the present county books, barony books and applotment 
tables, used under the local act, and therefore in these the exempted 
premises would not appear. The next section confirms this view, for 
it enacts that nothing herein contained shall be construed to repeal the 
7 Geo, 4, c. 62 ; the manifest intention of the legislature being that all 
the valuations should remain in statu quo^ until the provisions of that act 
should come into operation. The 151st section} proceeds in the same 
way, and only refers to the manor, &c, and the persons in the treasorer's 
warrant. There is no inconsistency in the provisions of these statutes^ 
nor is there any expression of an intention to disturb the mode of assess* 
ment which exists in any locality ; and it is more reasonable to leave 
the valuation as it is, at present, whickis quite analogous to the manner 
in which the entire valuation of the country will be regulated when the 
provbions of the 7 Geo, 4, c 62, come into operation. 

Sergeant Greene^ and Mr. CoUinSy Q. C, contra, — The local acts are 
impliedly repealed by the late Grand Juiy act. Affirmative statutes, if 
inconsistent, cannot both stand, but the subsequent statute will repeal 
the former: Harcourt v. Fox (a). An affirmative statute impliedly 
repeals a former act concerning the same matter, if it be introductive of 
a new law : Exp, Caruthers (b). The sections in the 6 and 7^4, 
c 116, cannot be reconciled with those in the local acts, exempting, first, 
houses tenanted by the poor ; and, secondly, houses of the annual value 
of £5. The 147th section of the recent statute contains a new and 
general provision as to the collection of Grand Jury rates, and the col- 
lector cannot be justified in any proceediugs lie takes except under that 
act. It weakens instead of strengthening the argument on the other 
side, that the recent statute does not refer to the local acts ; but the 
enactments in the former being general, it lies upon those claiming 
exemption to take their case ont of that statute. The several sections 



(a) 1 Show. 426. 



(b) 9 East. 44. 
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in the recent act materially differ from those of the local acts. The 
150th section provides, that when the 7 GW. 4 shall come into operation, 
that then all assessments are to be in conformity with its provisions, 
manifestly implying that until then they are to he regulated by the 6 
and 7 Will, 4. The 29th section of the 7 Geo. 4 extends its provisions 
to counties of cities ; and if this act were now in operation it would 
repeal the old act, being introductive of a new law. The general words, 
counties, is to be applied to counties of cities. This is the converse of 
the case of Exp, CartUhers, The 6 and 7 Will 4, c 116, provides 
Tides, generally, for the applotment of all the property of the country, 
without any exemption, and therefore this enactment amounts to a re- 
peal of any previous act exempting any particular species of that pro- 
perty from this burden. In the 150th and 151st sections the repeal of 
the 7 Geo, 4, c ^2, is expressly saved, thus shewing that in the minds 
of the framers of the latter statute its enactments would have repealed 
those of that statute. — [Burton, J. The words of the Grand Jury 
act direct the valuation of all the premises.] — A point like this was 
raised after the passing of the Grand Jury act, with respect to the 
county of the city of Dublin, and although there are clauses excepting 
the county of the city of Dublin from the operation of this act, which 
makes its application to that locality more difficult, still it was held to 
apply. The obvious intention of the legislature was, that until the 
general valuation act came into operation, the valuation of all the pro- 
perty of the country was to be regulated by the 151st section of the 
6 and 7 Will. 4^, 



1839. 




Mr. Smithy Q. C, replied. — If the two statutes can stand together, 
the subsequent statute will not repeal the former : The Mayor of Lei* 
cester v. Burgess (a). That was a case under the general beer act, and 
the court held that its provisions did not repeal local acts, regulating the 
sale of beer in certain localities ; and in that case Patteson, J., says, 
that the general act << has nothing to do with the customs of particular 
'' places. If it had been intended to take away these customs they 
'' would have been expressly noticed." The same principle is established 
in the case of Hex v. The Poor-law Commissioners (b). The 1 50th 
section of the Grand Jury act does not admit the construction put upon 
it, but shews that the local act is not to be altered until the 7 Geo. 4 
comes into operation. In Williams v. Pritchard(c) a general act was 
also held not to repeal a local act, though conversant about the same 
subject-matter. These cases establish that, if there be a previous act of 
parliament affecting a locality, a general act, concerning the same mat- 



Co) 6 B. & Ad. 246. 



(b) 6 Ad. &E. 1. 



(c) 4 T. R. 2. 
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1839. ter, will not have the effect of repealing it. The court will be reluctant 
■^V^^ to throw a charge upon persons hitherto exempted from it. — [Burton, 
JONES J jjjg ^^ Grand Jury act is a general act, and extends every where, 
and the words are so general as to comprehend all the property of the 
country, and it is in this respect a new law, and therefore repeals any 
other that is inconsistent with its enactments.] — The local act is merely 
referable to assessments : it is not a general act, regulating the Grand 
Jury presentments ; and it is only so far as the regulation of assessments 
are concerned that we contend the late act does not apply to this lo- 
cality, as it is only incidentally introduced, and consolidates the laws 
relating to assessments generally; but leaves the local assessments as 
they were. All that we contend for is, that the law relating to the 
local assessments is not a£Fected by the recent act. 

Wednesday i June 5th. 
BusHE, C. J. — The only question in this case is, whether the late 
Grand Jury act has or has not repealed the 53 Geo. 3, c. 3, which is 
the local act relating to the Grand Jury assessments of the city of Cork. 
Mr. Lane has made his award, stating it to be his opinion that it did 
repeal the latter act, and in that opinion the court concur. 

Rule absolute. 



Tuesday, June 44h, 

PRACTICE— ENTERING JUDGMENT ON AWARD- 
MOTION— NOTICE. 

Williams v. Bruen. 



n- 

Td 

of 
ir- 
de 

is 



Mr. CoRBALLis applied for an order to confirm the award made in 

rd this case, and to enter up judgment pursuant to the terms thereof. It 

^^ was an action of covenant, and after plea pleaded the case was referred 

de to arbitration, by deed of submission, which was duly made a rule of 

court : part of the terms of the deed was that the decision of the arbi« 

be trators should be made the judgment of the court The arbitrators 

jg. having awarded a sum of £1055, the present motion was for liberty to 

^^ enter up judgment for that sum. According to the recent decision in 

org Denis v. Deane{a) a motion- to confirm an award on an order of refer- 

^^^ ence to arbitration was made in a cause, but the motion is required in 

irt, order to enter up judgment — [Burton, J. Have you given notice of 

^r this application?] — It was unnecessary in this case, from the terms of 

^j^ the deed of submission. 

In 

ae, Per Curiam. — Take a conditional order. 

no- Motion granted. 

"o^ {a) 6 Law Kec. N. S. 378. 
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Ttiesda^f June 4M. 

PRACTICE— JUDGMENT AS IN CASE OF NONSUIT- 
COMPROMISE BETWEEN PARTIES. 

Clarke v. Callaghan. 

Mr. 0*Callaghan moved for judgment as in case of nonsuit, thif 
cause having been at issue more than three terms. 

Mr. Rolleston, contra, — If there be a settlement of the record aftei 
notice of trial, or if the defendant admits the plaintifF's right of action, 
it will be sufficient cause against a rule for judgment as in case of non- 
suit : Wynne r. Kelly (a). In this case the record was withdrawn, upon 
the terms that the defendant should pay the rent for which the action 

was brought, without costs. In MuUings v. (6), the court ruled 

that whenever a plaintiff had a good cause for withdrawing the record, 
it is answer to such a motion. 

Burton, J. — If any understanding takes place between the parties. 
by which the record is withdrawn, it is an answer to a motion for judg- 
ment as in case of nonsuit. In the present case the plaintiff seems to 
have withdrawn the record at the instance of the defendant. 

No rule. 

(fl) 1 Law Rec. N. S. 8. (ft) 6 Taun. 88. 



Thursday^ June 6th. 

PRACTICE— JUDGMENT AS IN CASE OF NONSUIT- 
NOTICE OF MOTION. 

ANONYMOUS. 

Mr. Nelson moved for a conditional order for judgment, as in case 
of nonsuit, upon the usual affidavit, shewing that this cause had been at 
issue more than three terras. — [The officer asked if a notice of this mo- 
tion had been served upon the plaintiff's attorney?] — Mr. Nelson stated 
that no notice of the motion had been given, but although it had beer 
the practice to inquire whether a notice of a motion like the preseni 
had been served, he did not believe that by the established practice o 
this court such a notice was at all necessary. In the case of Chamber, 
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T. Duigal(a), in this court, it was held that it was unaecessary to serve 
a notice of this motion ; and in the coart of Queen's Bench, in England, 
which this court follows, it is the invariable practice to grant this mo« 
tion without notice. 

Per Curiam. — Upon the authority of the case which has been cited, 
we must grant the motion. 

Motion granted. 

00 Batty, 46. 



Thursday^ June 6th, 

PRACTICE— JUDGMENT AS IN CASE OF NONSUIT- 
PEREMPTORY UNDERTAKING TO GO TO TRIAL. 

GiLLMAN V. Connor. 



I' Mr. R. LoNOFiELD applied in this case for liberty to enter up judgment 
^ as in case of nonsuit, the cause having been at issue more than three terms. 
The affidavit stated that issue was joined in this cause, in or as of 
n. Hilary term, 1837 : that notice of trial was served, a special jury struck, 
it and the record brought down at the Spring Assizes : that same was 
^> subsequently withdrawn. A rule to stay proceedings, until payment 

is of the costs of such notice of trial, was, on or about the 15th of April, 

If 

,^ 1837, entered, which was quashed on the 31st of May, 1838, upon the 

terms of plaintiff paying these costs, and proceeding to a trial of the 

issue in this case : that more than three terms had elapsed since the 

pronouncing of this order, and that no notice of trial had been 

is served, although two Assizes had been since held. Under these cir- 

,, cumstances the defendant is entitled to judgment. 

It 

j} Mr. J, J, Murphy, — Notice of this motion was served upon the plain- 
tiff's attorney, upon the 27th of May last, and upon the 30th of same 
tt month a peremptory undertaking to go to trial was served upon the 
defendant's attorney. The rule nisi has been since obtained, without 
any intimation whatever to the plaintiff or his attorney. — [Burton, J. 
»e The undertaking to go to trial appears a full one ; but the statute seems 
^* to require that some good cause should be shewn for not having pro- 
). ceeded to trial in due course.] — [Perrin, J., having read the rule of 
^ the court, which requires that a month's notice of trial should be served 
:• after three terms had elapsed, said the plaintiff was not now in a condi- 
tion to go to trial at the next Assizes.] — It has been the invariable prac- 
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tice of all the courts to consider a peremptory ondertaking to go to trial 
oo the first opportonity, as a sufficient answer to a motion for judgment 
as in case of nonsuit — [Burton, J. The question in this case arises 
upon the construction of a statute, and if the practice has hitherto been 
wrong, that is no reason why the court should adhere to it. If the 
cases require that a good cause should be shewn for the delay, and that 
the court should judge of the sufficiency of that cause, this case cannot 
be decided as a motion of practice ; but must be decided according to 
the constniction which the court will put upon the statute. If cause be 
shewn against a motion of this nature, then the court is to judge of the 
sufficiency of that cause ; but if no cause be shewn for the delay, then 
the court has nothing to justify the laches of the plainti£P. If this ob- 
jection has come upon you by surprise, and as you may have some ex- 
cuse to urge as cause against the order, we will giro you time to bring 
that matter under the notice of the court. 

Leave was given accordingly. 

Monday , June lOM. 
This motion was renewed, and a further affidavit was filed on behalf 
of the plaintiff, stating some circumstances, amongst others, that after 
consultation it was thought advisable to have certain witnesses, who 
were not in attendance, which induced the plaintiff to withdraw the 
record ; and also that this was an action for false imprisonment, and 
that it was considered to be absolutely necessary, on the defendant's 
part, that the charge under which he was arrested should be disposed of 
before the action was tried. This was alleged as an excuse at one 
Assises, and, at the following, that a prosecution for perjury against 
the witnesses against the plaintiff was pending. It also appeared that 
at the time the record was brought down, an application was made to 
the Judge to postpone the trial, upon the latter ground, and that he de- 
clined to do so. 

Mr. Longfieldy in moving for judgment, relied upon the grounds al- 
ready stated, and urged that this was an action against a magistrate, 
who is privileged under 10 C, sess. 2, c. 16, and 43 Geo, 3, c. 143, and 
that the court would not, in such a case, be disposed to extend any fa- 
Tor to the plaintiff. 

Mr. Bennett, Q. C. — There are three good grounds against this mo- 
tion ; first, that a peremptory undertaking to go to trial, on the first 
opportunity, has been given by the plaintiff; secondly, that this cause 
was brought down to trial, after which this motion cannot be sustained ; 
and, thirdly, the facts stated on the affidavit furnish sufficient excuse for 

2 z 
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the plaintiflF*s not going to trial on the former occasion. — [Perbin, J« 
The second objection to this motion only applies where the case is made 
a remanet*'] — There is no such distinction in the act: the defendant's 
proper coarse was to bring the case down by proviso. The words of 
the act do not apply to such a case as the present. — [Crampton, J. The 
words are, bringing the cause to trial.] — [Perrin, J. In 2 Chittys 
Archb's Pr. 808, the rule is stated to be, that in addition to the pe- 
remptory undertaking, the plaintiff should shew to the court <<just 
cause" for his not having proceeded to trial.] — It has hitherto been the 
established practice of the courts to refuse this motion, when it appeared 
that the plaintiff had once brought the case down to triaL — [Burton, J. 
I recollect there were cases in support of that position ; but the ques- 
tion is, how are the cases now? There is no rule, of authority, for 
such a practice ; and how are the authorities upon this subject at pre- 
sent ? The practice has been as yon state, but I doubt whether that is 
the true construction of the statute.] — When the record is once made 
up and brought down, a motion of this sort cannot be entertained, but 
there mast be a trial of the issue ; and for this reason, that after the re- 
cord is made up, the defendant may have the issue tried. — [Perrin, J. 
The carrent of authorities go to this, that if the plaintiff himself with- 
draws the record, he exposes himself to a motion for judgment as in 
case of nonsuit ; but if a party is obliged, by an unforeseen fatality, to 
withdraw the record, that will be considered sufiBcieut cause against the 
motion.] — In the court of Exchequer the rule is as I state. — 
[Crampton, J. The words "proceeds to trial" are very important.] — 
The court of Exchequer consider, that bringing down the cause satis- 
fied these words. — Perrin, J. You are not even now in a condition 
to go to trial, for yon have not given, as you are bound to do, a term's 
notice of trial ; and, in this respect, the plaintiff has been guilty of ad- 
ditional lachesJ] — It was expressly decided, in Crawford v. Huddle- 
stone (a), that where the plaintiff once brings down the case to trial, the 
defendant cannot have judgment as in case of nonsuit. 



Mr. Zo»^j[/5feW replied, and relied on the case o^ Burton v. Harrison (6), 
which was precisely similar to the present. The plaintiff brought the 
record down, and afterwards withdrew it, Grose, J., saying, that the 
doing that did not at all satisfy the words of the statute ; and as to the 
necessijiy of some excuse on the part of the plaintiff being required, in 
addition to a peremptory undertaking to go to trial, Nichol v. Colling- 
tDOod(c)t and Walter v. Buckley (d), are express diaihonties. 

Burton, J. — Under all the circumstances of this case we will allow 

(a) Glasc. 125 : but see this case reversed in same book, 141. 
(') 1 East, 346. (.) 1 Dowl. P. C. CO. (</) 2 Chit. 244. 
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the cause shewn ; although we entertain considerable doubts as to its 
sufficiency. It has been alleged that if the plainti£P give a peremptory 
undertaking to go to trial, that that in itself is an answer to this motion. 
There is ground for alleging that it has been so considered by the court 
of Exchequer, and upon ray own recollection I would be disposed to 
say that this court acted upon*the same construction of the statute. I 
do not recollect a case decided upon argument, but upon the true con- 
struction of the statute I do not think that a mere peremptory under- 
taking ought to prevail against this motion ; but that it is necessary that 
some cause existed for the delay. Some cause ought to be shewn, but 
a slight cause will be sufficient, and that is what I believe has been the 
general. practice of this court. As to the second ground of objection, 
namely, that this cause having been brought down for trial, and the 
notice of trial subsequently withdrawn by the plaintiff, \ do not think 
that that mere circumstance ought to prevail as an objection to this mo< 
tion. As to the third ground, the plaintiff has accounted for his delay 
in such a way as that the court will not act upon its strict rules. 
A ground has been suggested, which has had great weight with the 
court, namely, that a criminal prosecution having been pending against 
him, and an indictment found, which were circumstances under which it 
was not to be expected that he would go to trial ; but this excuse was 
only as to one Assizes. The'plaintiff was acquitted, and then instituted 
a prosecution for perjury against the witnesses against him, tlie pen- 
dency of which prosecution is alleged as an excuse for not going to trial 
at the following Assizes. I am not prepared to admit the validity of 
this excuse, because I do not see why he might not have tried his action 
notwithstanding this prosecution. However, under all the circumstances 
of thisjcase, and considering the nature of this action, and that the party 
never can try the merits except in the present action, we are all of 
opinion that the cause ought to be^allowed. 



I8S9. 




Crampton, J. — The practice of this court ought to be conformable 
to that of the Queen*s Bench in England, where a just cause for the 
delay ought to be shewn. Under the circumstances, however, he con- 
curred in the judgment of the court. 

Perkin, J., concurred with his brethren, although he entertained 
great doubts upon the subject, and was by no means satisfied, that, in 
strictness, the defendant should not carry his motion. Besides the pe- 
remptory undertaking to go to trial, the plaintiff is bound to shew some 
just cause for his previous laches ; and so far from the serving notice of 
trial constituting an excuse^ it is an aggravation of the plaintiff's neg- 
ligence by harrassing the defendant. But as the court of Exchequer 
has heretofore held a different opinion on this subject, and as the plain- 
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tiflp woald be withoot remedy, and from the pecaliar ciremiMUBeet of 
the case, I coiicor in the decision of the coart, apon the terms on whidi 
we have agreed. 

Order. — Let the cause shewn against the said conditional order 
be allowed, upon the terms of the plaintiff hereby perempto- 
rily undertaking to go to trial at Ihe next assizes, er, in defiiult 
thereof, let the said defendant be at liberty to enter up judg- 
ment in this cause as in case of a nonsuit, without further mo- 
tion ; and let plaintiff pay to defendant the costs of this motion. 



Thursday^ June 6th. 

MANDAMUS—APPOINTMENT OF APPLOTTERS UNDER 
THE LATE GRAND JURY ACT. 

The Queen r. Clendinnixo, and the Inhabitants of the Parish of 

Kilmaclasser. 



Where it ap- 
peared that a 
meeting was 
called for the 
purpose of ap- 
pointing new 
applotters un- 
der the late 
Grand Jury 
act (6, 7 fVill. 
4.0.116) and 
it was sworn 
that the pro- 
ceedings could 
not be carried 
on in conse- 
quence of the 
tumult occa- 
sioned by per- 
sons who depo- 
nent believed 
acted in this 
manner lo pre- 
Tent such ap- 
pointment, and 
the time had 
nearly expired 
within which 
the applotment 
should be made 
under the 
terms of the 
act, an abso- . 
lute order for 
a mandamus 
was granted. 



Mr. 0*DowD applied for an absolute order for a mandamtUy directing' 
G. Clendinning, and the inhabitants of the parish of Kilmaclasser, in 
the county of Mayo, to meet and appoint applotters, to applot the Graitd 
Jary cess, under the 6 and 7 Will, 4, c. 116, s. 151. He moved upon 
the affidavit of John Duffy, a landholder of the parish, which stated that 
deponent, on behalf of himself, and for the interest of the pantbioners, 
had served John Bnrke, the high constable of the barony, with a notice^ 
calling on him to levy and collect the Grand Jury cess for the parish, 
and that ulterior proceedings would be taken against him if he omitted 
to do so. This notice was served by three landholders, the act of par- 
liament requiring only two^ aud bore date the 21st of March, 1839, and 
was served on him several days before he received the treasurer's war- 
rant. On the 30th of March, in compliance with that notice, said Bnrke 
served Clendinning, the seneschal of the manor of Doyne and Ballinoch, 
with a notice, calling on him to summon a meeting of cess payers, to 
elect applotters, who called a meeting, pursuant to the notice. At this 
meeting deponent stated that the greatest uproar and confusioo pre- 
vailed, to such a degree that it was impossible to put the question as to 
two persons who were proposed as applotters, and that deponent be- 
lieves this was done to prevent the election of any such. That it was 
of the greatest importance to have new applotters appointed, as many 
of the inhabitants of the parish were greatly oppressed by the old as- 
sessments, which were*very unequal. The deponent further stated that 
there were no churchwardens in the parish. It was doubted, for some 
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time, whether a mandamus could go to the inhabitants of a parish, but 1839. 
the case of Rex v. The Inhabitants of Wxcks(a)^ decided by Lord Tenter- ^*^*V*^^ 
den, and also Rex r. The Inhabitants of St. James, given in a note to the '^^^ queen 
former case, hare both settled this doubt : a similar decision has been pro- ^, r^vtl^rvr 
nounced by Lord Denman, in Rex v. The Inhabitants of St. Saviours (b), ning. 
— [Pbrrin, J. Do any of these cases decide that you are entitled to 
a peremptory mandamus f 2 — We do not apply for a peremptory man* 
damus, but only for an absolute order for the ordinary mandamuSf and 
suck order was rendered necessary for this reason : the meeting, which 
is noticed in the affidavit, was held on the Sd of May, and the act de- 
clared unless a new applotment was made within thirty-six days after 
such meeting, the high constable was directed to proceed to collect the 
cess upon the old applotment. The thirty-six days had almost expired, 
and the grievances of the parishioners would be continued if the old 
applotment were acted upon. There is a case in Sayer, in which 
Ryder, C. J., gfranted an abscdute order under similar circumstances.— 
[Burton, J. They may make a return to the numdamus, and yon can* 
not expect to have that return until next term.^— Perrin, J. They 
might also submit.] — We will take our chance. It would be of greet 
importance if the court would make it part of the order that the high 
constable could not collect the cess und«r the old applotment. 

Ferrin, J. — We cannot do that : we can only give the absolute order 
for the mandamus* 

Rule absolute. 

(m) 2 B. & Al. 199. (b) Nct. & P. 
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COMMON PLEAS. 

Thursday, May 30M. 

PLEADING—NUL TIEL RECORD— SCIRE FACIAS— 

JUDGMENT—VARIANCE— SCIRE FACIAS TO REVIVE 

A JUDGMENT— PLEA, « NUL TIEL RECORD." 



Administrator Kelly v. Dolphin. 



Where the 
judgment com- 
menced thus — 
** County of 
the city of 
Dublin, to wit : 
H. D. of S. in 
the county of 
Galway, v aa 
attached to an- 
swer B. K. of 
Loughrea, in 
said county;" 
and the writ of 
#c<. fa, com- 
menced thus — 
" To the She- 
riffs of the 
county of the 
city of Dublin 
greeting, &c. 
Whereas B.K. 
of Loughrea, 
in said coun- 
ty -:' Held, up- 
on plea of nul 
iiel record y 
that there wa? 
a fatal vari- 
ance in the de- 
scription of the 
oonuzee of the 
judgment: the 
words "said 
county " in the 
jud^ent re- 
femng to the 
county of Gal- 
way, and the 
same words in- 
the 8ci, fa> re- 
ferring to the 
ounty of the 
city of Dublin. 



Mr. J. D. Fitzgerald, in support of the plea. — The jadgment in 
this case commences thus : — " County of the city of Dublin, to wit. 
" H. D., of S., in the county of Galway, was attached to answer B. K., 
" of Loughrea, in said county." The writ of scire facias commences 
thus : — " To the sheriffs of the county of the city of Dublin : greet- 
" ing, &c. &C. Whereas B. K., of Loughrea, in said county** The 
words, " said county," in the judgment, by plain grammatical construc- 
tion, refer to the last antecedent in the sentence, viz., '< county of 
Galway," while the words, " said county," in the scire facias, as plainly 
and obviously relate to the words, ^^ county of the city of Dublin," and 
thus, in each case, forms part of the description of the conuzee of the 
original judgment. The variance then, relied upon by the defendant, 
is this — the scire facias purports to have been issued to revive a judg- 
ment obtained by B. K., of Loughrea, in the county of Dublin, and the 
judgment now produced appears to have been recovered by B. K., of 
Loughrea, in the county^ of Galway. This is a fatal variance, and in a 
material point — in the description of the conuzee of the judgment : non 
constat, that B. K., mentioned in the scire facias, is the same person as 
the conuzee of the judgment. That such a variance is fatal is decided 
in the case of OBrien v. Whitlaw(a), where in the record, the de- 
fendant was entitled ** gentleman :" in the scire facias he was described 
<' esquire;" and that was held, by the court of Queen's Bench, to be a 
fatal* variance ; and in a case decided in the court yesterday (b), the 
authority of that case was recognised and followed. The variance in 
the case decided here was in the description of the conuzee in the scire 
facias : he was described as " esquire :" in the record as " gentleman." 
In a late case, Hozier v. Powell (c) the court of Exchequer held that a 
variance consisting in the omission of a single letter was fatal ; and in 
Walters v. Mace (d) the variance consisted of a misdescription of the 



^ 



(a) 2 Law Rec.N.S. 148. 
{r) 6 Law Rec. N. S. 288. 



(h) Donohoe v. Gibbons. 
(^0 2 B. & Al. 756, 
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magistrate before whom the informations were taken : he was described 
as " Baron Waterpark, of Waterfork," instead of " Waterpark." The 
following cases were also cited and relied upon : Pet v. Green (a) ; 
Wilson V. Gilbert {b); Chetly v. Wood{c). 



1839. 




Messrs. Macdonagh and Fitzgibbon^ contra. — In O'Brien v, Warlters 
the variance was in the degree, which is part of the name, and not in 
the residence, as in the present case. In Warlters v. Mace the variance 
was also in the name or title, for Waterpark, of W^erfork, is part of 
the title, and not of the place of residence. In the judgment there are 
two counties mentioned, and the word *< said'' may, and ought to be 
held to refer to the county of Dublin, being the venue laid in the mar- 
gin of the declaration ; for, in pleading, every place mentioned is consi- 
dered to refer to the venue on the margin. — [Torrens, J. According 
to the plain rules of grammatical construction the word should refer to 
the county of Galway.] — Then suppose *' said" to mean last-mentioned, 
there may be a Lough rea in Dublin as well as in Galway, and the court 
will make all reasonable intendments against such a defence as the pre- 
sent, and there is nothing to prevent the court from intending that the 
conuzee may have changed his place of abode from Loughrea, in the 
county of Galway, to a place of the same name in the county of Dublin. 
Then, again, it was not necessary here to state the residence at all, and 
it may be rejected as surplusage : thus, in Draper v. Garrett (</), where 
there was a variance in setting out the names of the suitors before whom 
a plaint had been levied, it was held, that inasmuch as it was not neces- 
sary to state the names of the suitors, a variance, in that respect, was 
not fatal, for the allegation might be rejected as surplusage ; and also, it 
is a well-established rule of pleading, that where words are used which 
might have been omitted, such words are mere surplusage, and may be 
rejected. — [Torkens, J. That rule does not apply to setting out re- 
cords.] — The court is bound, if possible, to support the writ of scire 
facias, for the preparation of it is the act of the officer of the court, and 
the plainti£P has nothing to do with it.. 

Mr. Monahan replied. — The variance relied upon here is, in principle, 
precisely the same as that which was held to be fatal in O Brien v. 
WhidaWf and in t}ie case decided here yesterday ; and unless the court 
are prepared to overrule those two cases, they must allow the present 
plea. The rule relied on, upon the other side, that every place stated 
in the pleadings is referable to the venue in the margin, applies only to 
the case of a material traversable allegation ; and, upon the plain rules of 



(a) 9 East. 188. 
(c) 2 Salk. 669. 



(b) 2 B. & P. 281. 
(rf) 2 B. & C. 2. 
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]839. constmction, the words *' smid coanty," in the jadgmeDt, refer to the 
ooanty of Oalway. In Draper v, Garreil it was not neceeeaxy to stale 
the record, and the variance was therefore in the statement of a fact or 
allegation of sabstance, and not of a record ; and so also in PurceU r. 
M*Namara (a), Lord Ellenborongh and the other Judges held, that in 
an action for a malicioos prosecution, it was not necessary for the plain- 
tiflP to prore the exact day of his acquittal as laid in the declaration, to 
that it appeared to be before action brought, and therefore that a va- 
riance between the day stated in the record, and the day laid, was not 
material ; the day not being laid in the declaration as part of the descrip- 
tion of the record. Lord Ellenborongh, in his jadgment in that case, 
clearly points out the distinction between allegations of matter of sub- 
stance, Mrhich may be substantially proved, and allegations of descrip- 
tion which must be literally proved. Draper v. GarreUy and PurceU r. 
M^Namaray are, in fact, authorities in support of the plea. Then, as to 
the argument upon the other side, that the residence of the party need 
not have been stated at all, we answer, that having been statsd in the 
judgment it must be set out accurately in the scire facia$. It has ahio 
been argued by the counsel for the plainti£P, that a varianoe in the resi- 
dence of the party is not material ; bat it is laid down, in a book of high 
anthority. 1 Stark, on Ev. 430, that, " in debt upon a judgment, a va- 
** rianoe in the name of a party, his abodcy or addition, will be fatal apoa 
<< nul tiel record pleaded.'' There is no hardship upon the plaintiff in 
the present case, for his attention was called to the variance by the plea, 
and he might have amended. 

Per Ccfruxm.*— It appears from the passage cited from Starkie, that 
a variance in the '' abode" of a party is as fatal as a misstatement in 
bis ^ addition ;*' and we think that (yBrien v. WhiUaWf and the case 
decided in the court, rule this present case. 

Plea allowed. 
(a) 9 East, 157. 

* ToBRBNS and Ball, J8.~The Chief Baron and Johnson, J., sat in the 
Court of Error, 
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EXCHEQUER OF PLEAS. 

Tuesdayy April 23rf. 
BAIL IN ERROR CORAM VOBIS— PRACTICE. 
White v. Mulhall, Gent. Attorney. 

Mr. FiTZGiBBON on behalf of the plaintiff, moved that the defendant do ^ defendant 

mve bail to the writ of error in thig cause, in four days, or that the plain- leaving brought 

.^, ,., . . a writ of error 

tiff be at liberty to issue execution. coram vobis. 

This was an action on a bill of exchange. Judgment had been marked ^IJ^'^^^'en'or 
and execution issued, but on the day the execution passed the seal, a in four days, or 
writ of error coram vobis was issued by the defendant. The plaintiff at^^berty to 
applied for the order now sought for, in the office, but no instance having ^f^^ execa> 
occurred of late years, in which such an order bad been issued, the officer 
declined to issue it in the present instance, without the direction of the 
court. In support of the motion counsel referred to the following sta- 
tutes: 10 Car. 1, sess. 3, c. 8; 17 and .18 Car. 2, o. 12, s. 3; 7 RT. 3, 
c 25, 8. 9 ; and observed that the statute of the 1 and 2 G. 4, c 68, s. 8» 
being conversant about writs of error returnable into the Exchequer 
Chamber only, was not applicable to a case like the present. 

Notice of the motion had been given, but ^ere was no appearance for 
the defendant. 

An order was made in the following terms : — 

It is ordered by the Court* that the* defendant do give bail in 
error, in four days after service of this rule, or plaintiff to be at 
liberty to issue execution. 

* The Chief Baron and Baron Bichards. 

Wednesday, May 29M, J 839. 

JUDGMENT AS IN CASE OP A NONSUIT—SEALING 
RECORD— PRACTICE. 

Gravoon v. Rbardon. 

Mr. Billing, on behalf of the defendant, moved for liberty to enter ^'^ere a oaae 
.1 . c • 1 1 . « . . ^*^ entered in 

op judgment as in case of nonsuit, the cause having been at issue since the list of 

the 4th of February, 1837. recorda for trial 

^ at the sittings 

after term, hut 
in consequence of the death of the Lord Chief Baron, was not tried, the court refused to 
give judgment as in cade of a nonsuit, the plaintiff not having withdrawn the record or 
been in default. ' 

When the plaintiff withdraws the record, after entering the case for trial, the defend* 
ant may have judgment as in case of a nonsuit, the mere entering of the record for trijil 
not being of itself sufficient to prevent it, 3 ^ 
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1839. Mr. RoUestan, eoit^a.— The plaintiff has made an affidavit, from which 

it appears that the record was made up, and entered in the list of caases 
for trial, before the late Lord Chief Baron, at the sittings after Trinity 
Term, 1838, but that in consequence of his Lordship's death, it was not 
tried. The plaintiff further states, that the record has not been with- 
drawn or countermanded, and that his reason for not pressing the case 
forward is, the alleged insolvency and inability of the defendant to pay 
the demand for which he is sued. This case does not come within the 
words of the 28 G. 3, c. 31, s. 2, for here the plaintiff has not neglected 
to bring down the case to be tried according to the coarse of the court ; 
on the contrary, he has entered the record for trial ; and, in Wiilianu v. 
Ste%oart(a)y which was cited and recognised in the subsequent case of 
Malone v. Nicholson (b), this court is reported to have held, that where 
a plaintiff has once entered a cause for trial, the defendant will not be 
permitted to enter up judgment as in case of a nonsuit, his remedy being, 
to bring the case to trial by proviso. — [Pcnnefather, B. That is in- 
correct : for where the plaintiff withdraws the record, after entering it 
for trial, the defendant may have judgment as in case of a nonsuit (c). 
The mere entering of the record for trial is not of itself sufficient to 
prevent a judgment as in case of a nonsuit, if the plaintiff afterwards 
withdraw it ; for in such a case (to use the words of the statute), he ** ne- 
*^ gleets to bring the issue to trial according to the course and practice of 
•*the court"] — In the late case of Wright 8^ Perrin v. Hodgens (d), this 
court refused an application for judgment as in case of a nonsuit, under 
circumstances precisely similar to those in the present case. 

Mr. Billing^ in reply. — It cannot be said that the record was entered 
for trial, as, in strictness, it is not a record until sealed, which was not 
the case here. Lessee Crawford v. Htiddlestone (c), is an authority that 
sustains this application. 

Pbxnefathbr, B. — It is quite a mistake to say that a case cannot be 
entered for trial until the record has been sealed ; on the contrary, the 
record may be entered in the list, although it has not been sealed ; and ac- 
cording to the practice of the court, it need not be sealed, until the case 
has been called on for trial. This course was adopted by the late Chief 
Baron, to save suitors expense, when, from the pressure of business in 
this court, many trials were unavoidably postponed. In Lessee Crawford 
T. ffuddUsUme, which has been cited, the record was withdrawn; and that 
case, therefore, faUs within the distinction of which I have spoken. This 

(a) 4 Law Kec. 2d Sen 171. (ft) 6 Law Rec. 2d Ser. 280. 

(c) See ace. Burton v. ffarrisofiy 1 East, 346. 
(d) Antft, p. 268. (e) GUsc. 141. 
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motion must, under all the circumstances, be refused — the case was car- 
ried down to be tried according to the course of the court ; the record 
was made out, and ready to be sealed ; and it was not in consequence of 
any default on the part of the plaintiff, that the trial did not take place. 
Therefore, Refuse the motion, with costs. 



183d. 




Monday^ June 3d, 

EXCISE—REVENUE—MALT— FORFEITURE— REPEAL OF 

STATUTE. 

The Attorney General v. John Dunn, claiming Malt. 



Information in rem, seeking the forfeiture of 3184 bushels of malt. The 7 & 8 c 

The third count, upon which alone the Crown relied in order to sustain g^iwts that if 

its right to the forfeiture, stated, that the malt was found in a certain any maltster 

shall use aiiv 

building, to wit, a malt-store which was used by certain maltsters, to building for 

wit, John Dunn and Martin Mangan, without the said Dunn and Man- ^^xf*"?!^"^*' 

gan having made a true and particular entry in writing of the said build- made a true 

ing» by delivering such true and particular account as by the act relating entr/^n'wri" 

to the trade and business of maltsters was and is required, to the officer ing thereof at 

of excise in whose survey the said building was intended to be used, ^f excise he 

whereby the malt became forfeited. • f^^^^l^J^** *°^ 

•' ^ , lose £100, and 

On the trial, which took place before Baron Foster, at the sittings all the malt 

after Easter Term, the case made on the part of the Crown, so far as it ^^ building 

related to the above count, was, in substance, that the malt-store in which shall be forfeit- 

tlte malt in question had been found and seized, was entered in the h*. 4 e. 51 s. 

name of Dunn, althou;>hhe was but the clerk of Maniran, who was the ^» enacts, that 
° . . 1 any person car- 
true proprietor of the premises, and of the trade and business carried on rying on any 

therein. The case made by Dunn, the claimant, was, that Mangan had theexdselawg 

been originally the proprietor of the premises in question, as well as of who shall make 

another malt-store, and had carried on business in both until January, - -> .^ .^ 



1 838, when he withdrew from the former concern, and handed over the 
possession of it to Dunn, the claimant, who thereupon made entry of tlve 
premises in the manner prescribed by the act of the 4 & 5 ^. 4, c. 51, and 
having obtained a maltster's license, carried on trade therein on his own 



ding of which 
entry is requir- 
ed to he made 
hy any act re- 
lating to the 
revenue of ex- 
cise^ without 
having made 
entry thereof in 
the manner directed hy the said last mentioned act, /. e,, hy delivering an entry la 
the officer of excise in whotte fturvey the building intended to be used it S'iuatedy shall, 
for any such unentered huilding, forfeit £200 ; but the latter act contains no provision for 
the forfeiture of any goods found in such building. Held, that so much m the forlqer 
act as imposed the forfeiture of malt found in an i^^ntered building, was impliA^ , , 
repealed by the above enactments of the latter. 

"When there are two statutes having the same purview, and inflicting diiTerent punish- 
ments for the same ofience, the punishments are not to be taken as cumulative, but the 
latter statute is to be taken as expressing the intention of the legislature, and, therefore^ 
to far as relates to the punishment, repealing the former one. 
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1839. accoant, and was the real owner of the malt in qaestion. Under these 
^■^■V^^ circumstances, it was insisted> by the counsel for the Crown, that they 
ATTORNEY ^^j.^ entitled to a verdict on the third count, it having been, as they 
contended, proved^ that Mangan, and not Dunn, was, at the time of the 
DUNN. seizure, the true and real owner of the trade and business, and as the 
entry made by Dunn was therefore void by the 20th section of the 7th 
& 8th G. 4, c. 53, the building was consequently unentered, and 
the malt found therein forfeited.* On the other hand, counsel for 
the claimant contended that the Crown was not entitled to a verdict on 
the third count : — first, because the statute of the 4 & 5fF. 4, e. 51, ope« 
rated as a repeal of so much of the 7 & 8 G^. 4, e. 52, s. 1, as related to 
a forfeiture of malt found in an unentered place ; and secondly, because 
the offence imputed by the third count would not, even if proved, cause 
a forfeiture of the malt. The learned Judge, although he declared his opi- 
nion to be, that the latter act was repealed by the former, yet, in order to 
raise the question for the consideration of the court, told the jury, that if 
they believed, upon the evidence, that the claimant, John Dunn, was 
not the true and real owner of the trade or business carried on in the 
said building, they ought to find a verdict for the Crown upon the third 
count of the information. His lordship, however, saved the points so made 
by the claimant's counsel, and directed the jury to state, when returfiM^ 
their verdict, the ground upon which they found it. The jury accord- 
ingly stated, that they found for the Crown, upon the ground of the malt 
being the property of Mang;an. A verdict having been entered for the 
Crown upon th^ tbitd count, 

Mr. Maley now moved, that the points saved should be ruled in favor 
of Dunn, the claimant, and either that a verdict might be entered up for 
him, or a new trial had. The first ground relied on by the claimant is,, 
that so much of the 7 & 8 G. 4, c. 52, s. 1, as relates to the foifeiture 
of malt found in a building used by a maltster, without a true and par* 
ticular entry in writing of such building having been made, was repealed 
by the 4 Se 5 fT, 4, c. 51, s. 6, and therefore, although the malt' 
was found in a building which was used by a maltster, without a true • 
and particular entry having been made pursuant to the latter act, no 
forfeiture of the malt took place. The second ground is, that the ofience 

/^ * By the 20th section, it is en- " son who shall, at the time of mak- 

acted, **thatno*entryof any build- **ing such entry, have attained the 

** ing made by any person under ''age of 21 years, and who shall be 

"any act relating to the revenue ^^thetrueandrealoumer of the trade 

, , « of excise, shjll be, or deemed or " or business therein or thereby car- 

> ^ "taken to be, \hli^gal entry thereof, ^^riedon, or in respect of which 

" unless the san^'^j^ll have been " such entry of such building shall 

f^ made by and in the^me of a per* " have been made.*' 
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stated in the third count wonld not, even if proved, cause a forfeiture of 
the malt. The 7 & 8 G^. 4, c. 52, s. 1, directs a maltster to make an 
entry of all buildings, &c. intended to be used by him, and to deliver 
such entry at the next office of excise ; and inflicts, for non-compliance 
therewith, a penalty of £100, and a forfeiture of all malt found in the 
building. The 7 & 8 G^. 4, c. 53, s. 18, enacts, that every person required 
to make entry of that or any building under any other actor acts of par- 
liament, shall deliver such entry to the officer of excise in whose survey 
such building shall be intended to be used ; but this act inflicts no penalty 
in case of non-compliance* In this state of the law, a question very si- 
milar to that which arises in the present case arose in the case of the At' 
Uyrney General y. Dyer (^a). The second count of the information, life 
that case, was similar in every respect to the third count of the ^informa- 
tion in this, save that it sought only the pecun-iary penalty of £100, for 
using an unentered cistern ; and upon a vefdict be^hg had fol* that penalty,' 
the judgment was arrested'j because theofl^emSe charged by tfie'information, 
that is, the not making an entry with the officer of excise io whose survey, 
the building was situated, wa^ not the offence to which the penalty was ian-^ 
. nexed. So here, the third count seeks a forfeiture for an offence toi;, 
which a forfeiture does not attach. By the 4& 5 fF. 4, c. 51, s. 5, alb 
excise traders are directed to make their entries with the officer of excise^ 
in whose survey they ' carry on trade, and the 6th section imposes a 
penalty of £200 for using a buildings tlot so entered, but inflicts no for- 
feiture of the goods found ther.ein. :The' offence imputed by the third 
count of this information is not the offence created by the 7 & 8 G^. 4, 
c. 52, and for which the double punishment is provided, but the offence 
created by the 4 & 5 W. 4, c. 51, upon which the penalty of £200 is im- 
posed. 



1839. 



ATTORNEY 

OBNBKAL 

V, 

BUNN. 



\^ 






• Mr. Blacker, Q'.C, and Mr. Bennett, Q.C.> with whom was IVIr, 
T'omi, foi* the Crown. ' . ' 

The only question raided on the part of the defendant at the trial was, 
whether the 4 & 5 W. 4, c. 51, repealed the 7 & 8 (?. 4, c. 52? We 
say it does bot. A subsequent act may repeal a former act, either ex- 
pressly or'by implication. The first of these modes being out of the 
question in this ca<:e, it follows, tliat if one of these acts has been repealed 
by the other, it must have been by means of its implied operation ; but a 
later act of parliament is not to be construed as repealing a prior one, 
unless there be some contrariety or repugnance in them ; Dwarrls on 
Siatutesy.674f, Now, although it may be conceded that the 4 8c 5 W. 4, 
c. 51, 8. 6, repeals the 7 & 8 G^. 4, c. 52, s. 1. quoad the penalty, it does 
not necessarily follow that it repeals it, quoad the forfeiture. The for-* 



\ 



{a) 2 Cromp. & Mees, 664. 
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1839. 



ATTORNEY 

GENERAL 

V. 

DUNN. 



feiture and penalty are quite distinct things, and constitate different 
species of punishment. Again, where there is a difference in the whole 
purview of two statutes relating to the same subject, the former romain« 
in force ; Dtoarrisy uhi supra ; Rex v. Doumes (a). Nothing can be more 
different than the purview of the acts in question, tlie one relating exclii* 
sively to malt, the other relating generally to the excise. — [The Court.* 
It cannot be said there is such a difference in the purview of these sta- 
tutes ; on the contrary, the whole purview of the statute relating to malt 
must be the same as that of the statute relating to the excise generally. 
According to the argument on the part of the Crown, it is to be inferred 
that it was the intention of the legislature to subject maltsters to an in- 
creased penalty in addition to the forfeiture of the malt, while all other 
persons, not maltsters, were to be subjected to the penalty only.] — At 
the time the Attorney General v. D^er was decided, there were two 
statutes in force, prescribing different modes of making the entry, viz., 
the 7 & 8 6r. 4, cc. 52 & 53 ; and the count, in that case, although pniv 
porting to be founded on c. 52, did not follow the terms of that act ; but 
that case can have no application to one like this, where the count has 
been framed since the passing of a third statute,* prescribing one uniform 
mode of making the entry in all cases. Were it not for the new act, it 
must be admitted that this would be a bad count The question now to 
be decided is, whether a general act, inflicting a new pecuniary penalty, 
or rather increasing the old one, must impliedly repeal a prior special 
act, inflicting both a pecuniary penalty and a forfeiture. In Dwarris, 674, 
it is laid down, that a later statute, which is general, does not abrogate a 
former one, which is particular. So it has been held, that a subsequent 
act, only increasing the penalty, does not repeal a former act ; The King 
V. Ahearne (b). 



Mr. John Mardey^ Q'C, in reply. — The legislature, by the 4 & 5 W^ 
4, c. 51, either intended to double the penalty and takeoff the forfeiture, 
or they altogether overlooked the punishment inflicted by the 7 & 8 G* 
4, c. 52 ; but in either case, whether they acted designedly or inadvert- 
ently, the consequence, so far as it relates to the repeal of the latter 
statute, is the same. The objection to the third count of the informa- 
tion is, that the offence therein stated is not one to which the punishment 
of forfeiture is annexed ; non constat but that an entry may have been 
made at the next office of excise, pursuant to the requisition of the statute 
creating the forfeiture. In the construction of clauses inflicting pains 
and penalties in the revenue laws, the rule is, that if they be ambiguously 

(a) 3 T. R. 669. {h) 2 Iluds. & Bro. 362. 

• Foster, Baron, and Richards, Baron. 
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and obscurely worded, the interpretation is ever in favonr'of the subject; 
per Htaihy •/',, Hubbard v. Johnstone (a) ; S. P. per Lord Wynfordy Rex 
y. Wiik^anUy (6). Therefore, either upon the ground, that the penal 
part of the 7 & 8 G 4, c. b^Z^ has been repealed by the 4 & 5 W, 4, c. 
51 ; or, upon the principle established by the case of The Attorney Ge- 
neral V. Dyer^ that the crown is not at liberty to borrow the oflFence from 
one act, and the punishment from another, the points saved ought to 
be ruled with the claimant. Cur, advis, vult 



1839. 




Wednesday y June \2ih. 

Foster, B. on this day pronounced the following judgment: — This 
case comes before us upon a point which was saved by me upon the trial of 
an information at the suit of the Crown, seeking the forfeiture of a very 
large quantity of malt, on the ground of its havingbeen found in a pla<^ not 
duly entered according to the statute. The jury found the place to be 
an unentered one, and the question is, whether, upon the construction of 
the two statutes, 7 & 8 G^. 4, c 52, s. 1, and 4 &5 W, 4, c. 51, s. 6, the 
circumstance of the malt having been found in that unentered place now 
induces the forfeiture of the malt ? That a pecuniary penalty is inflicted 
under these acts on the offender, there is no dispute ; and the recovery of 
that pecuniary penalty, in relation to this transaction, has already been 
the subject of another information at the suit of the Crown, in which the 
Crown succeeded. But the much more serious question still remains, 
whether the malt itself is forfeited,— and that must confessedly depend 
on the construction that is to be given to the two statutes above men- 
tioned considered in common with each other. The 7 & 8 G^. 4, c. 52, 
8. 1, provides, that if any maltster shall use any place for the keeping of 
malty without having made a true and particular entry thereof, in writ- 
ing, at the next office of excise, he shall forfeit the sum of £100 ; and it 
is added in the same sentence, that all the malt found in any such build- 
ing shall be forfeited. Here are two penal consequences enacted, both 
in the same sentence, and both to follow from the same offence : first, 
the loss of £100; secondly, the forfeiture of the malt If the question 
rested on the statute 7 & 8 6^. 4, c. 52, s. 1, there could be no doubt in 
the case — the malt would be clearly forfeited under that act ; but the le- 
gislature have legislated anew on the subject, and enacted, by the 4 & 5 
W. 4,.c. 51, 8. 6, that any person carrying on any trade, who shall make 
use of any building of which entry is required to be made, with- 
out having made entry thereof, shall, for every such unentered place, 
forfeit £200. Here there is only one penal consequence made to 
follow the using an unentered place, and that consequence is dif- 



(a) 3 Taunt. 220. 



(h) 1 Cromp. & Jerv. 441. 
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1839. ferent from either of tYio t^vo penal consequences made to follow 
under the act of the 7 & 8 Cr. 4, c. 52, s. 1. The two penal con-* 
sequences made to follow by that last act being, as I hare ttattf , first, 
£100 pecuniary penalty ; secondly, the loss of the malt; btit by the 4 
& 5 ^r. 4, c. 5 1, s. 6, the only consequence being a pecuniary penalty 
of £200. Now, the question raised is simply this — Does the latter act 
impliedly repeal the former one? I consider it to be a general princi* 
pie of law, that where there are two statutes, having the same purview, 
and inflicting different punishments for the same offence upon the of- 
fender, the punishment shall not be taken to be cumulative, but the 
latter statute shall be taken as expressing the intention of the legislature, 
and shall therefore, so far as relates to the punishment, repeal the for- 
mer one. When the difference consists in the punishment provided by 
the latter act being greater than the punishment provided by the former 
one^it was decided by Lord Mansfield, that this consequence shall fol- 
low, in the case of the King v. Cator, which will 1be found in 4 Burr. 
2026 ; and when the difference consisted in the punishment provided by 
the second act being a lesser or milder punishment than that provided 
by the former one, it was decide dunanimously by the twelve Judges, ia 
the case of the King v. John Davis (a), that the latter statute is a vir- 
tnal repeal of so much of the former one as relates to the oflfence. Aa 
application of this principle, well known to every Irish lawyer, may h% 
found in the construction given to the remarkable enactments made by 
the Irish legislature, in relation to the offence of a Roman Catholic Cler- 
gyman celebrating marriage between two Protestants, or between a 
Protestant and Roman Catholic This offence was, by the 12 O. i, c* 
3, 8. 1, made a capital felony ; but by the 33 G^. 3, c. 21, s. 12, was made 
an offence subjecting the offender to the pecuniary penalty -of £500, la 
conformity with the principle above stated, this latter act has always beea 
considered to have impliedly repealed the former one. Now, the only 
way of distinguishing the present case from those io which I have re- 
ferred, is by contending that the infliction of the penalty of £100, under 
the 7 & 8 G^. 4, c. 62, s. 1, and the forfeiture of the malt, are two con- 
sequences essentially distinct from each other, the one being a penalty 
leviable from the person, and the other a proceeding in rem^ with which 
the person of the offender has, in theory at least, no concern, the first 
proceeding being against the maltster, the second against the malt ; and 
then it may be said, that the 4 & 5 If^. 4, c. .51, s. 6, being only an en- 
hancement of the pecuniary penalty against the maltster, repeals, indeed, 
the 7 & 8 G. 4, c. 52, s. 1, so far as the pecuniary penalty is concerned, 
but leaves the forfeiture of the malt unaffected. This is a way of put- 



Co) Leach's Crown Cases, 271. 
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ting the question ingenious and plausible, and the question may not be 
altogether free from doubt ; but on the fullest consideration that I can 
give to the subject, it appears to me, that however plausible this argu- 
ment may be, it ought not to be allowed to prevail. It is difficult fur 
any one to read the former act, enacting the two penal consequences in 
the same sentence, and annexing them to the same act, and afterwards to 
read the subsequent act, enacting one penal consequence, and attaching 
it to the same act, and to avoid coming to the conclusio;], that the legis- 
lature did substantially take a different view of the offence on the sub- 
sequent occasion, from that which it had taken on the former one. If 
the legislature had intended to retain the forfeiture of the malt as inci- 
dent to the offence, I cannot but suppose that it would have said so on 
the latter occasion. For what end should it have been silent ? But it 
has omitted to say, in the latter act, that the malt should be forfeited, 
and when it is added that the maltster and the malt are essentially dif- 
ferent, — that an information in rem is essentially different from an 
information in personam, — that non constat the malt should necessarily 
belong to the person who is subjected to the pecuniary penalty, — 
and that any other person in the community^ if he is really the 
owner, may become the claimant of the malt upon the trial in the infor- 
mation tit rem, — all these statements must be admitted, and I repeat it, 
that they may create some doubt in the case, — a doubt, th6 solution of 
which may possibly be reserved for a higher tribunal ; but I feel it im- 
possible that we should shut our eyes, or to suppose that the eyes of the 
legislature were shut to the fact, that in at least 99 cases out of 100, 
the malt does really belong to the maltster, who sustains the pecuniary 
penalty — that the forfeiture of the malt did, therefore, really constitute 
a very material part of his punishment under the former act, and that 
the legislature, in the same sentence in which they preserve so remark- 
able a silence with respect to the malt, increase two fold the pecuniary 
penalty on the maltster, as it were, in commutation of the forfeiture of the 
article manufactured. On the whole, then, I come to the conclusion that 
the legislature did not intend the enactments of the two statutes lo be 
cumulative, but that those of the latter should be in substitution for those 
of the former. If this conclusion is not altogether free from doubt, I 
shall beg to repeat the judgment of Lord Wynford, in the case of the 
King v. Winstanley (a), and to adopt his Lordship's words: — " There is 
" one principle upon which I will put this case. In all Revenue.ca^es, 
*' let the officers of government take care that the legislature is made to 
" speak plain and intelligible language. If the legislature is not made to 
''speak plain and intelligible language, let not individuals suffer, but let 
" the public I am bound to say, if there is any doubt about these 
" words, the benefit of that doubt should be given to the subject." It 
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appears to me, therefore, that the points ooght to be ruled in £Ei?our of 
the claimant in this case. 

Richards, B. concurred. 

In order to obtain the decision of the Court of Error upon the ques« 
tions raised in this case, they have been put upon the record in the shape 
of exceptions to the charge of the learned Baron, before whom the < 
was tried. 



Erratum.— Page 361, for 
with each other." 



* in common with each other," read, " in connexion 



Wednesday, June 5th — Tuesday , June llM. 

ACTION FOR TITHE COMPOSITION SINCE 1 h 2 VICT. 

c 119— PLEADING— STATUTE OF LIMITATIONS— 

VERIFICATION— NEGATIVE PLEA— ACCOUNT 

STATED— DEMURRER. 

Beresford v. Louohnan. 



Since the pass- 
ing of the 1 & 
3 Fict. c. 119, 
the plaintiff in 
an action for 
tithe composi- 
tion must shew 
br his declara- 



Dbbt. — The declaration, which was entitled as of Hilary Term, coo- 

tained five counts. The first connt stated, that on the 25th of April, 

1825, 'Mn parsoance of the several statutes then and now in force for 

establishing compositions for tithes in Ireland," the sum of £127. 10s., 

by the year, was duly ascertained as a composition for all tithes within 

tfon ^at he the parish of Donaghmore, in the Queen's county ; that a certain per- 

»ome of ftie ex^ ^^^° ®^ ^"^^ composition, to wit, the sum of £3. 4s. 3d. was duly assessed 

ceptions men- ^nj applotted upon certain lands within the said parish, of which the 

act, otherwise defendant was the occupier ; that the said sura of £3. 48. 3d., during 

will^he^bad**on ^^® continuance of such composition, was payable to the rector of said 

general demnr- parish for the time being; that the plaintifi^, at the time of the making 

counts for tithe ^"^ entering into such composition, was rector of said parish ; that he 

composition. h^^ gf^ce continued rector, and, as such, was entitled to the whole of 
and for tithes . . . i a 

bargained and said compositon, which still remained in full force and effei^t ; that after 

S^^a^^e^a^ the making of such composition and applotment, the defendant occupied 

tion,whichwas the said portion of land which had been so assessed, applotted, and 

Hilary Term ^1^® chargeable with the said annual sum of £3. 4s. 3d., from the 1st of 

1839.wereheli 
bad,ior the rea- 
son above assigned ; but a general demurrer taVen to the whole declaration was overmled, 
npon the ground of its containing a count upon an account stated, which was held to be 
free from the objection ;^ for although it described the plaintiff as rector, and the defendant 
as occupier of land within the parish, it did not necessarily fdlow that it was conversant 
about tithes or tithe composition. 

A plea to the declaration in the above case, stating that parcel of the sum demanded 
was claimed for arrears of tithe composition due for the three years immediately preceding 
1834, was held bad, the right to recover the arrears for those years not having been barred 
by the implied operation of the 1 & 2 Viet. c. 1 19. 

A plea of the statute of limitations need not conclude with a verification. 
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November, 1830, until the present time; that the defendant did not bold 
as tenant at will, or under a demise executed after tbe I6th of August, 
1832 ; that tbe defendant, by means thereof, became liable to pay to 
the plaintiff the sum of £19. Ids. 4d. for six years* and a half of said 
composition doe and ending on the 1st of November, 1837 ; whereby, &c* 
The second and third counts were also for tithe composition. The 
fourth count was for tithes bargained and sold. The fifth count stated, 
Chat the defendant, as such occupier as aforesaid, afterwards, to wit, on 
4he 1st day of December, 1837, at, &c. accounted, together with the 
plaintiff, as such rector, of and concerning divers other sums of money, 
before that time, and then due and owing from the defendant, as such 
occupier as aforesaid, to the said plaintifi^ as such rector as afore- 
said, &c; and upon that accounting, the said defendant, as such oc- 
cupier as aforesaid, was then and there found to be indebted to the 
plaintiff, as such rector as aforesaid, in the sum of £100, then and there 
due and payable by the defendant, as such occupier as aforesaid, to the 
plaintiff, as such rector. By means, &c. 

The defendant pleaded five pleas, of which the fourth and fifth were 
to the following effect : — Fourth plea : — As to £9. 12s. 9d. parcel of the 
monies in the first count mentioned; and as to £9. )2s. 9d., parcel of 
the monies in the second count mentioned; and as to £9. 12s. 9d., parcel 
of the monies in the third count mentioned, acAo non, because the said three 
several sums, and each of them, and every part thereof, are and is daimeid 
by the plaintiff, for and in respect of arrears of composition for tithes 
doe for the three years immediately preceding 1834, and not for any 
pariod subsequent to 1833. Verification and prayer of judgment. T« 
this plea there was a demurrer, assigning the following causes : — That 
defendant had not confessed and avoided, or traversed and denied, that 
the several sums in the plea mentioned were, or that any of them was, 
due to the plaintiff, as aUeged by the declaration ; that the pica amounted 
to the general issue : that it was no answer as to the several sums in 
the plea specified, but was evasive and argumentative. Fifth plea: — As 
to £6. 8s« 6d., parcel of the monies in the first count mentioned ; and as 
to £6. 8s. 6d., parcel of the monies in the second count mentioned: and 
as to £6. 8s. 6d., parcel of the monies m the third count mentioned; 
and as to £100, in the fourth count mentioned, and as to £100 in 
the fifth count mentioned, the defendant, by leave of the court, says, 
that the several causes of action in respect of the said several monies, 
and every part thereof respectively, did not, nor did any or either 
of them accrue to the plaintiff, at any time within six years next 
before the commencement of the suit. Wherefore the defendant 
prays judgment, kc. To this plea also there was a demurrer, assigning 
the following causes :— That defendant had not concluded his said plea 
with a verification, or to the country, so that the plaintiff could not 
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tbew any matter to avoid the allegations of said plea, or take issue apon 
them or any of them. 

The Court having, early in tlie argument, intimated a strong opinion 
against the validity of the fourth plea, it was accordingly abandoned by 
the defendant's counsel, who fell back upon the declaration. 



Mr. Walter Berwick^ for the defendant. — The declaration is clearly 
bad on general demurrer, as it discloses no legal right of action in the 
plaintiff. The declaration, which is entitled generally of Hilary Term, 
1839, claims tithes, and composition for tithes, although both had been 
previously abolished by the 1st section of the 1 & 2 Vict, c 119, with 
certain exceptions therein specified. The plaintiff ought, therefore, to 
have set out the exceptions upon which he relied, as entitling him to 
maintain the action. The rule is thus laid down by Treby, C. J., in 
Jones V. Axen (a) : <* The difference is, where an exception is incorpo- 
<< rated in the body of the clause, he who pleads the clause ought also 
<< to plead the exception ; but when there is a clanse for the pleader, and 
« afterwards follows a proviso which is against him, he shall plead the 
<' clause, and leave it to the adversary to shew the proviso." That mle 
has been recognised and confirmed by subsequent cases; Spiers v. Par^ 
her (b), Gill v. Scrivens (c). In the last case, which was a scire facias 
upon a judgment, Lord Kenyon said, that the writ (which is analogous 
to the declaration here), ought to contain all the circumstances that en- 
title the plaintiff to the execution prayed by him ; so, in this case, the 
declaration ought to have stated that the action had been commenced 
before the 16th July, 1838, which was a circumstance essential to the 
plaintiff's right to maintain the action. As tithe composition was not a 
legal cause of action at common law, having been created by statute, 
the plaintiff was bound to bring himself within the exceptions of the sta- 
tute by which it has been abolished ; but it is manifest that the pleader 
in this case altogether overlooked the recent stittute of the 1 & 2 VicL 

Mr. Sterling^ for the plaintiff. — The mode of pleading adopted in the 
declaration is correct. The former acts relating to tithe composition must 
be considered as incorporated with the late act of the 1 & 2 VicL The 
acts are in pari materia. Thus, the act of Vict provides that nothing 
contained in it shall extend to any composition for tithes, for the reco- 
very whereof any suit, action, or other proceedings shaU have been com- 
menced previous to the 10th day of July, 1838. The plaintiff is within 
this saving, but it is admitted that there is nothing on the face of the 
declaration to shew that. But then this proviso in the last act excepts 
from its operation suits resting on the former composition acts, and com- 
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menoed within time ; and the rule is laid down in 1 Chitty on Plead. 
255, bth ccU *^ In pleading upon statutes where, there is an exception in 
'< the enacting clause^ the plaintiff must shew that the defendant is not 
'* within the exception ; but if there be an exception in a subsequent 
*< clause, that is matter of defence, and the other party must shew it, to 
*< exempt himself from the penalty." Here the exception is not merely 
in a subsequent clause, but in a subsequent act forming a portion of the 
statute law of tithes. And applying the rule, as cited from Jones v, Axen^ 
to the present case, the first statutes are in operation for the pleader 
to act on : they are the clause in favour of tlie pleader. The last statute 
may be fairly considered in the nature of the proviso. Also, in Vava- 
sour Y, Ormrod (a), Lord Tenterden says, ♦* If an act of parliament or 
" a private instrument contain in it, first, a general clause, and after- 
« wards a separate and distinct clause, something which would other- 
<* wise be included in it, a party relying upon the general clause in plead- 
" ing may set out that clause only, without noticing the separate and 
<< distinct clause which operates as an exception." And so, if the law raise 
an exception to a general right, it need not be stated in pleading. 
1 Chitty on Plead. 257, The fifth plea is defective, for the reasons as- 
signed as causes of demurrer. All precedents of pleas of the statute of 
limitations conclude with a verification : and it is a rule of pleading, that 
the usual and established forms should be observed ; Stephen on Plead' 
ing, 435. The rule specially applies to, and is laid down upon this par- 
ticular plea ; Dyster v. Battye (b). The defendant may say it is a nega« 
tive plea, and therefore need not conclude with a verification : but this 
is merely a general rule stated by Mr. Stephen^ in his work on Pleading 
as open to exception ; and there is the express rule, that where new 
matter is introduced, the plea sliould conclude with a verification ; 1 
Chit* on Plead, 5th ed, 590 ; Chandler v. Roberts (c) ; — now, the time 
stated in the declaration being immaterial, as in the common case of the 
money counts, the plea of the statute of limitations introduces new mat- 
ter, by stating that the cause of action did not accrue within a certain 
period, the period of legal limitation, and ought to conclude with a ve- 
rification, in accordance with this express rule. 
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Mr. Berwich First, the fifth plea is a negative plea, and the rule is, 

that such a plea need not conclude with a verification, as a negative can- 
not be proved ; Stephen^ 435, 436, Med, ; Co Lit 303 ; Milner y. Crowd- 
all (d)j which is exactly in point ; Brett v. Rigden (e) ; and in the note to 
5 Nev. Sf Man, 41, a form of plea like the present is approved of. Se- 
condly, after reading the second section of the 1 & 2 Vict, c 119, it is 
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impossible to doubt that the effect of that statute was, not only to abolish 
tithe and tithe composition, but also to repeal all former statutes con- 
nected therewith. 

Mr. Walter H. Griffith, in reply. — First, as to the fifth plea, it is true, 
that pleas merelf/ in the negative need not be averred, because a negatire 
cannot be proved ; Co, Lit 303, a. But this plea is not merely in the ne- 
gative, as nil debet, non assumpsit, or nul tiel record would be : Obin v. 
Knott (a) ; and it is no where said that the plea should not have some 
conclusion. The objection in Jtfilner v. Crowdall was, that the plea did not 
conclude with a verification. It was there objected, that no bill had been 
delivered pursuant to the 1 Jac. 1, c. 7, and the court were of opinion that 
the statute might be given in evidence under the general issue, but the plea 
may have concluded to the country. The report is short. The objection 
was, not that there was no conclusion, but that the plea did not condade 
with a verification. This case is referred to in Buller N. P. 145, as 
shewing that an act corresponding to the 1 Jac, I may be given in evi- 
dence under the general issue. Beside^, that was an action of replevin, 
where the defendant, in his avowry, is actor, or, as it is there said, *' quan 
<< plaintiff, in which case he shall not aver his avowry, for it is not usual 
'< for the plaintiff to aver his count, but the defendant must." In Hay* 
man v. Gerrard (h), which was debt on bond conditioned to account for 
all sums which should come to defendant's hands, the latter pleaded that 
no goods came to his hands. The plea concluded with a verifica- 
tion, and yet, it was more purely negative than the present plea. The 
plaintiff replied, that a silver bowl came to defendant's hands, and con- 
cluded with an averment, and not to the country, and it was held that 
the conclusion with an averment was proper. It is a general rule, that 
whenever new matter is introduced, the pleading must conclude with an 
averment, in order to give the other party an opportunity of answering 
it ; 1 Saund, Rep, 103, a. And every plea must have its proper con- 
clusion, which is either to the country or with a verification ; 1 Chit. 
Plead, 474 ; Com, Dig, Pleader, E, 28 ; Co, Lit. 303, h. Both prece- 
dent and authority are against the form of this plea ; Lill, EnL 32, 
478 ; LtUwych, 243, 267 ; Stephen, 392, Med. ; Knowles v. Stevens (e). 
Secondly. — As to the declaration, it lay upon the defendant to shew 
that the plaintiff did not come within the exceptions contained in the 
late statute of the 1 & 2 Vict, The former statutes are not thereby 
repealed, but a statutable release is granted to tithe payers in certain 
cases. The cases cited by Mr. Berwick were Actions for penalties ; but 
the general rule is, that it is not necessary to state matter which would 
come more properly from the other side ; Com, Dig, Pleader, C. 81 ; and 
therefore, no matter in defeasance of the action need be stated, for this 
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will come more properly from the other side ; St John y. aS^. John (a). 
So it has been decided that the statute of limitations must be pleaded, 
and that the plaintiff need not notice it in his declaration ; Stile v. 
Finch (b); S. P, per Jones^ •/., Hawkins y. Billhead (c). — [Rich. 
ARDS, B.* The statute of limitations bars the remedy, but does not 
take away the right ; whereas here is a statute that extinguishes the 
right.] — The defendant's demurrer, which is one to the whole decla- 
ration, must, in any event, be overruled, as there is one good count, the 
fifth (which is upon an account stated), being free from the objections 
urged against the other counts. — [Mr. Berwick, The account being 
stated between the plaintiff, '< as such rector," and the defendant, *^ as 
such occupier," " as aforesaid," the previous part of the declaration must 
be considered as incorporated with the fifth count, which must therefore 
be taken to relate to tithe composition.] — It may relate to glebe rent, 
or to many other things as well as tithe composition. 
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Mr. Napier^ (amic. eur.) upon this point, referred the Court to the 
cases of Dyne v. O'Neill {d)^ and Smith v. Forty (e). 

Cur. advii. vult 
Tuesday, June llth. 
Richards, B.* on this day delivered the following judgment : 
The declaration in this case, which is in debt, consists of five counts. 
The three first are for tithe composition, and the fourth for tithes bar- 
gained and sold ; the last is upon an account stated between the parties. 
The defendant, amongst other pleas not necessary to state, by his fourth 
plea, alleges that parcel of the tithes demanded are for the three years 
immediately preceding the year 1834, and insists that the plaintiff can* 
not recover tithes for these three years : in other words, he insists that 
the tithes for the years 1831, 1838, and 1833 are barred by the im- 
plied operation of the 1 & 2 Vict, c 119, s. 1: and this conclusion is 
sought to be deduced from the enactment in that statute, whereby a 
power is given to tithe owners to apply for payment of the arrears of 
tithe composition doe to them for the years 1834, 1835, 1836, and 1837, 
as against the residue of the Million fund, but not for any antecedent 
arrears. Now, when it is recollected that persons to whom arrears 
were due prior to 1834, had an option of applying under the Million 
act for these arrears, and waived their right so to do, I can see a very 
good reason, without adopting the construction of the act contended for 
by the defendant, why the legislature should decline to allow such 
parties now to come against the residue of the Million fund for these 
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arrears of 1831, 1832, and 1833, to the prejadice of persons to whom 
arrears remained due for subsequent years, and for payment of which 
latter arrears the residue of the Million fund was expressly dedicated by 
the statute. No such inference, therefore, ran be drawn as that con- 
tended for by the defendant in this respect from the 1 & 2 Vict,<, and 
in my opinion, a tithe-owner claiming compensation for the years 1831, 
1832, and 1833, and bringing himself within some of the exceptions 
contained in that statute, preserving his rights to sue for arrears of tithe 
composition, has as full a right to proceed for the same, as for the compo- 
sition of subsequent years ; — and this brings me to the objection taken by 
the defendant, who has, upon the argument of the demurrer, turned 
round and objected, as he had a right to do, to the plaintiff's declara- 
tion. The defendant insists, that inasmuch as tithes, and composition 
for tithes, were all abolished and extinguished by the 1 & 2 Vict, except 
in certain special and excepted cases, it lies on the plaintiff to shew, by his 
declaration, that he comes within some or one of the exceptions contained 
in that act ; and not having done so on record, the defendant insists that 
the plaintiff 's declaration is bad, and that it should be so held upon ge- 
neral demurrer ; and that, I confess, would be my view of the case, were 
it not for the fourth count in the declaration. Unquestionably, the recent 
act was intended to put an end to tithes and tithe composition, and to 
substitute, in lieu thereof, rent- charges, payable to the parties entitled, 
by persons having a perpetual estate or interest in the lands subject 
thereto, and to bar and extinguish all proceedings at law or in equity for 
the recovery of arrears of tithe composition, except in the particular 
cases mentioned and especially saved by the act. Now, it is under one 
of these exceptions in the first section of the act (the section abolishing 
tithe composition), that the plaintiff seeks to sustain his present action.. 
His counsel say at the bar, that his suit was commenced prior to the 
16th July, 1838, and no doubt that it is one of the cases excepted 
from the general operation of the statute : — but has the plaintiff shewn 
that in his declaration ? No such thing. His declaration is entitled gene- 
rally as of Hilary Term, 1839, and there is nothing upon the record 
from which it can be inferred that the action was commenced prior to 
July, 1838, or that the case of the plaintiff falls within the exception 
relied on. It is said, however, for the plaintiff, that it is the defendant 
who should shew the contrary by his pleading. It is argued that the 
act of 1 & 2 Vkty doing away with and abolishing tithe compositions, 
and the right to recover the same, must be construed as if that act were 
a proviso, by way of exception in the general code of legislation upon 
the subject of tithes ; but this is not, in my opinion, the true construc- 
tion of this statute. It cannot be construed as a mere proviso by way 
of exception to any previous act of parliament establishing tithe compo- 
sition ; the whole purview of the 1 & 2 Vict is revocatory of all prior 
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legidatiOD on the subject, as well with respect to the party from whom, 
as the mode by which the rent-charge, the thing substituted in lieu of 
tithe composition, is to be recovered. It is quite impossible, therefore, 
to construe this statute as an exception to any previous act, or by any 
such analogy. 

But, again, it is insisted by counsel for the plaintiff, that the court 
must take notice of the whole act, and that if there be any possible case 
in which the plaintiff could go on with a suit for tithe composition, 
it is enough, and that the court is not to intend that the case does not 
oome within the exception, but leave it to the defendant to shew, in 
pleading, if he can, that the plaintiff's case is not within the exception 
contained in the statute. 

My opinion, however, is different. I am of opinion that, in this case, 
the statute creates and makes a new code of law in respect to the rights 
and remedies for the recovery, not of that which, before the passing of 
the act, was called tithe composition, or of any arrear thereof, but pros* 
pectively, for that which was substituted in lieu of tithe composition, 
viz., the rent-chaige. It abolishes and extingoishes tithe and tithe com- 
positions altogether, except in certain special cases, and prohibits the 
taking or carrying on of any proceedings for the recovery of the 
arrears thereof. If there were any doubt as to the construction to be 
given to the first section of the act, the second section explains, 
that the intention of the legislature was, to extinguish tithe and tithe 
compositions, except as therein specially excepted and saved. Now, if 
that be the sound construction of the statute, and I think it impossible 
to argue the contrary, it appears to me to follow, that this is the very 
ease in which a party, seeking to get out of the effect of a general law 
ef this kind, should shew that ho comes within some one of the excep- 
tions specified in the act of parliament. The cases cited, and the gene- 
ral rule and principle of law and of pleading, are all the one way upon 
this point; 1 Lard Raymond^ 80; GUI y. Scrivens(a), before Lord 
Kenyon and the court of King's Bench. The only question, then, is, 
whether this case falls within the principle established by these authori- 
ties ; and, in my opinion, it most clearly and expressly does. 

I am therefore clearly of opinion, that the general demurrer, taken 
{>re temu by the defendant to the plaintiff's declaration on this ground, 
would be good, were it not for the fifth count ; but 1 am of opinion 
diat the fifth count is free from all objection. That count is upon an 
account stated. It is true that it describes the plaintiff to be rector, and 
the defendant occupier of land in the parish ;^and if I were at liberty to 
speculate, I would be disposed to think that such an account was con- 
Tersant about tithes, but it might have been conversant about other 
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things. It might hare heen for glebe*rent or other does, and, at all 
events, the court is not boand to conclude that it was for tithes ; bnl 
had such account been settled before the i6th July, 1838, even for tithe 
composilion (and the period of such settlement is laid under a videlicet to 
have been on the 1st day of November, 1837), — I am far from saying, 
that such a settlement of account would not have been sufficient to sustain 
an action upon an account stated, notwithstanding the passing of the 
recent act. The action in that case would not have been for tithes or 
tithe composition, but on an account stated. However, it is not neces- 
sary to decide that point, for, as 1 have said, the account may have been 
about other matters. Upon the grounds therefore, that there is one good 
count in the declaration, 1 must overrule the defendant's demurrer ore 
ienuSj and allow the plaintifTs demurrer to the fourth plea, which, as I 
have said before, is clearly bad. 

The plaintitiPs demurrer to the fifth plea is for want of a verification. 

The plea is the statute of limitations, and the authorities are any thing 
but satisfactory, or, I might say, consistent upon this point It is said 
by pleaders, that there need be no verification to a negative plea. That 
is answered by counsel for the plaintiff, who says, that a purely negative 
plea must conclude to the country, and that that is the reason it need 
not be verified ; but that is manifestly not the reason, for there are many 
negative pleas that are habitually concluded with a verification, and not 
to the country. 

And a plea of the statute of limitations, I confess, appears to me to be 
a plea, if there be any such, that need not conclude with a verification, — 
for it alleges no new fact ; it merely says that the plaintiff's cause of 
action did not occur within six years ; and if that be the case, it is for 
the plaintiff to allege a new fact, to counterplead such plea, and this he 
may do, whether the defendant concludes with a verification or not. If 
the plaintiff neither takes issue on the negative plea of the statute of 
limitations, or replies some fact to take the case out of the statute, this 
court has nothing to consider but pure matter of law ; and I know not 
what the plaintiff is to verify.' He does not dispute that the plaintiff 
might originally have had a cause of action such as he alleges. He passes 
over that altogether — he does not allege that the plaintiff has done any 
act to release or bar his right or remedy, or that he, the defendant, has 
done so by any act of his : he merely says that the cause of action did 
not accrue within six years ; and though it may be usual to conclude such 
a plea with a verification, yet, when the opinion of the court is required 
on the point, I feel bound to say, that in my opinion, a verification is not 
strictly necessary in such a plea ; and such appears to have been the opi- 
jrionofthe learned gentlemen who reported Graham y. Pitman (a), in 



(a) 5NeT.&Mann.41. 



Digitized by 



Google 



BERESFOKD 



TRINITY TERM, SECOND VICTORIA. 373 

which I find the form of a plea to the statute of limitations given, in pre- 1839. 
cisely the same words as those adopted in this case, and leaving out any 
verification, and doing so deliberately and on full consideration. 

I overrule, therefore, the plaintiff 's demurrer to the fifth plea. 



Monday t lOth June, 

SCIRE FACIAS-JUDGMENT-STATUTE OF LIMITATIONS, 

3 & 4. ^. 4, c 27— APPLICATION TO AMEND PLEAS 

AFTER DEMURRER. 

Graham v. Shaw. 

Mr. Nblson, on behalf of the defendant, moved that the defendant 
he at liberty to amend his 3d and 4th pleas to plaintiff's scire facias by 
applying the same to the original >vrit of scire facias w\\\c\k issued in this 
cause, instead of to the writ of alias scire facias^ on which the defendant 
was actually brought into court, upon the terms of the defendant pay- 
ing to the plaintiff the costs of the demurrers which had been 
taken to said pleas, amending them on the file, and also plaintiff's copy 
forthwith, and rejoining, if necessary, to any replication which the 
plaintiff might file to the amended pleas, so as to enable him to have 
a trial at the next assizes. 

The original writ of scire facias issued in this case to the sheriffs 
of the city of Dublin, and was returnable on 11th of June, 1838. 
By the return to that scire facias, it appeared that defendant did 
not reside, and had no lands within their bailiwick. A scire facias re- 
citing the former one then issued to the sheriff of the county of Down, 
and to the latter scire facias the defendant pleaded. By his 3d and 4th 
pleas, the defendant averred that no promise in writing, nor any payment 
of principal or interest had been made at any time within twenty years 
next before the issuing of the said writ of scire facias. To these pleas 
demurrers have been taken on several grounds. 

It is admitted that these pleas are open to one of the causes of 
demurrer assigned, Inasmuch as they should have alleged that no 
promise or payment had been made within twenty years from the issuing 
of the first scire facias, and not merely of the second. The pleas, how- 
ever, can be easily amended so as to cure the objection, by introdu- 
cing the words " first mentioned'* before " scire facias'* wherever it 



would be to enable tbe defendant to contend, that the plaintiff mast not < 
and obtan liberty to issue the tcire facias within twenty years ; but, 
actually issue within that time, or the judgment, if not otherwise saved, tv 
the statute of tbe 3 & 4 fF. 4, c. 27. 
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18^9, occurs in the pleas. A consent was tendered to the plaintiff for bis 
signature, containing all tlie terms that could he reasonably required. 

Mr. M^Mechan opposed the motion. The judgment was entered in 
Easter Term, 1817, and it appears in the margin of the roll to hare 
been marked on the 24th of May, in that year. The application which 
the rule of the court requires for liberty to issue a scire facias to reriFe 
it, was made on the 4th of May, 1837, and therefore, within the twenty 
years. But as the court granted a conditional order only, which could 
not be made absolute until the 12th of June, the scire facias was not, 
consequently, issued until the twenty years had expired. If the court 
consent to the proposed amendment, it will have the effect of enabling 
the defendant to contend, that applying for liberty to issue a scire facias 
is not a proceeding within the meaning of the late act.* The defend- 
ant has made no affidavit of merits. He has pleaded two pleas of pay- 
ment, under which he will be entitled to prore what he himself does 
not Tonture] to swear, viz. — that the debt has been actually paid, as well 
as to rely on the old statute of limitations as a bar. This case does not 
differ in principle from the case of DomvilU v. Lane, decided in this 
court (a). There can be no difference between adding a plea and amend* 
ing one. The amendment is substantia], although it can he made in a 
few words. In DomviUe y. Lane^ the court refused to consider the 
statute of limitations a plea to the merits. The pnnci[»Ie is, that the 
court will not assist a party, even to core a mistake of counsel, when 
doing so is not in furtherance of justice. 

Mr. Neisan^ in reply. — Domville v. Lane is distinguishable from this 
case, as it was there manifest that the debt was unpaid, and the party 
attempted to introduce a substantially new defence. In that case there 
was DO plea of the statute on the record.— Here there is, and we only 
seek to correct a mere oversight, by making the pleas what they were 
originally intended to be. 

Richards, B.f — In DomviUe r. Lane^ it was plain to demonstration 
that the debt was due. What is there said by the court must be taken 
in reference to that particular case ; and when it is stated that the court 
did not feel inclined to yield to the argument, that the statute should be 
considered a plea to the merits, the observation could only have been 
intended to i^ply to the particular case then before it, as it might or 
might not be a plea to the merits, according to circumstances. In many 
cases there can be no bettor plea than the statute of limitations. This 
case, however, is peculiarly circumstanced. The judgment was actually 
entered on the 24th of May, 1817 — the application to revive was within 

• 3&4 FT. 4,0. 27, 8. 40. 

(a) ) Crawf. & Bix. Ab. N. C. 183. 
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twenty years ; bat the act oi the coart, in granting merely a conditional 
order, disabled the party from issaing his scire facias within that period. 
The plaintiflF was thus placed under a disadrantage, from which he 
has since recovered, — and by the slip which has been made by the 
.defendant in his pleading, the plaintiff has in his turn gained an advan- 
tage, of which I think we cannot, in justice, now deprive him by per- 
mitting the proposed amendment. My opinion is formed with reference 
to the facts of this particular case ; and under the circumstances, I think 
it right to say, No rule on the motion. 



1839. 




NOTICE OF BAIL— PRACTICE. 

COUGHLAN V. DeVINE. 

Mr. Rogers objected to the notice of bail, upon the ground of its mis- 
describing the bail, who were termed ^' house-holders*" instead of ** house- 
keepers," contrary to the G. R. of Hil. 1832. 

Richards, B.* said he understood that Baron Pennefather, in a 
case before him,-]* had overruled the distinction which had been thereto- 
fore considered as existing between these words. — His Lordship ex- 
pressed his concurrence in that decision, and accordingly, overruled 
the objection in the present case. 

• Solus. 
t See tbat case ante p. 339. See also the cases in note, ibid. 



Thereisnodis- 
tinction be- 
tween the 
words — 
" hoxme^hold* 
er " and honse- 
keeper" — in a 
notice of bail. 



Monday i June lOM. 
AFFIDAVIT TO HOLD TO BAIL-JURAT— PRACTICE. 

Creal v. Dickson. 

The defendant was arrested and held to bail on the 14th of April, '^^ J^^^^ ^ 

an affidavit to 
1839, but did not obtMU the usual rule, that the plaintiff should shew hold to bail in 

this court, in 
the following 
form — "sworn before me, at" &c. " in the county of" &c. "by virtue of aconunissionfor 
taking affidavits in said county, and I Itnow the deponent, out of her Majesty's Court of 
Queen's Bench, in Ireland."— " J. K. Commissioner : Held — not to be sufficient, although 
l^e affidavit was entitled — " Law Exchequer." The defendant, who had been arrested and 
held to bail upon such affidavit was discharged from custody, although he had ailowed a 
term to elapse before obtaining the usual rule to shew cause of bail. 
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cauge of bail, until the 8th of Jane. The affidavit to hold to bail 
was entitled ** Law Exchequer," and the^Mra^ was as follows : — 

" Sworn before rae at Belfast, in the county of Antrim, this 22d day 
<'of March, 1839, by virtue of a commission for taking affidavits in 
'< said county, and I know the deponent, out of her Majesty's Court of 
<' Queen's Bench, in Ireland." 

" J. K. Commissioner." 



Mr. Nelsony for the defendant, now objected to the affidavit, upon the 
ground of insufficiency in the juraty which did not state that it was 
sworn before a commissioner of the court. 

Mr. M^Mecharty contra. — This affidavit is undoubtedly irregular, 
and if the defendant were in a condition to claim the advantage of that 
irregularity, the cause of bail must be disallowed. But he has allowed 
a term to pass without making the application, and he is now too late 
to object, on the ground of irregularity ; Carmichael v. Owens (a). 
The only question then, is, whether this affidavit be an absolute nullity. 
It is entitled in the court, and sworn before an officer of the court, who 
states he took it by virtue of a commission. If the^uro^ stopped with 
the word '' commission," the court would correct the entitling of it in 
the court with the notice of the commission, and infer it was out of 
the court in which the affidavit purports to be sworn. An affi* 
davit to hold to bail, not entitled in any court, but sworn in Scotland, 
before a commissioner, who stated himself to be a commissioner, by 
virtue of a commission from the Courts of Common Pleas and Elxche* 
quer, was held sufficient ; White v. Irving (b). That case is exactly 
the converse of this ; but is much stronger, because there the inference 
was, that the affidavit was sworn in one of two courts, out of which the 
commissioner had a commission : here the inference is, that the 
commissioner has his commission out of the court in which he takes the 
affidavit. Lessee Fi-y v. King (c), shews that documents of this descrip- 
tion are not scanned by the court with such excessive strictness. It is 
the officer's duty to inspect the affidavit, and ascertain whether it has 
been sworn before the proper person, and if there is any irregularity, to 
reject it But this affidavit is now upon the file of the court, and the 
court is bound to have judicial knowledge of its having been sworn 
before its own officer.* The form of the Jurat is certainly irregular 
in adding repugnant and insensible words after the word commission, but 
by rejecting those the affidavit becomes substantially right, — and all that 
is now necessary to be established is, that it is not an absolute nullity. 

(a) 6 Law Rec. 2d aer. 139. (b) 2 Mees. & Wels. 127. 

(c) Smith & Bat. 86. 
• See Shepherd r. Fitzhennj^ 1 Huds. & Br. 105, and TJtoroughoad f. Goold, 
2 Fox & S. 106. 
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Richards, B.* — Whether it be merely irregular, or altogether a nul- 
lity, I think, for the sake of example, the defendant ought not to be 
kept in custody under it. It behoves the plaintiff's attorney to be 
reasonably careful with respect to the affidavit by which the defendant 
is to be deprived of his liberty, which can only be done by a proper 
affidavit sworn before an officer of this court ; and it is incumbent on the 
attorney for the plaintiff to be careful that it is such a document as the 
court will sanction. To say that the officer ought to refuse every affidavit 
that is irregular, is going too far. If he happens to perceive it, unques- 
tionably, he ought to do so ; — but in the detail of business, it would be 
impracticable for the officer to examine every affidavit that is filed. The 
party who files an affidavit does so at his peril. It has been said that the 
court is bound to have judicial knowledge of its own officers. The rule 
in cases of this description is, that any one acting under a limited and 
special authority ought to shew upon the face of the document itself, 
that he has authority to do the particular act. No doubt, the applica- 
tion might have been brought forward at an earlier period, but I do not 
think it is yet too late. For example's sake, 1 am bound to yield to the 
objection that has been taken to this affidavit. Therefore, 

Disallow the cause of bail) but without costs. 



1839. 




• Solus. 



Coram Pennefather, B., in Chamber. 

Friday^ 5ih July. 

PRACTICE— SECURITY FOR COSTS BY DEFENDANT IN 

EJECTMENT ON THE TITLE— SETTING ASIDE 

DEFENCE. 

Lessee Stewart r. Bartholomew. 



Mr. T. K. LowRY moved that the defence taken in the name of the 
defendant in this cause, might be set aside, with costs, or that the said 
defendant might be obliged to give security for the costs of the action. 
The affidavit of the lessor of the plaintiff, on which the motion was 
grounded, stated that the defendant, on the 1st of June, 1837, executed 
to him a mortgage of the lands for which the ejectment was brought, 
and that having suffered a considerable arrear of rent and interest to 
accrue due thereon, he, about the 1st of May last, absconded to Ame- 
rica, leaving the mortgaged lands in the possession of two persons 
named Andrew Spear and James Spear ; that the ejectment in this 
cause, which was brought for the recovery of the mortgaged lands, having 

other persons served with the ejectment, for the purpose of 



A defence tak- 
en to an eject- 
ment on the ti- 
tle, in the name 
of a person 
served with the 
ejectment who 
has subse- 
quently gone 
out of the ju- 
risdiction, will 
be set aside, 
unless security 
be given for 
costs, where it 
appears that 
the defence has 
been taken in 
his name by 
evading costs 
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been senred on both the mortgagor and the Spears, who then had the pos^ 
session and refased to delircr it ap, defence was taken in the name of the 
mortgagor for all the lands ; that sach defence was taken, as he yerily 
believed, solely at the instance and expense of the said Spears, for the 
purpose of enabling them to carry off the growing crops, and that it 
was taken in the name of the mortgagor, instead of their own name, 
in order to prevent his having any remedy against them for the costs 
of the snit ; and thereby to deter him from bringing down the record 
to trial, as from the property being mortgaged to its fall yalae, the costs 
must, eventually, come out of his own pocket ; that the Spears were 
treating the lands in an unhusbandlike manner ; and that they had no 
just or lawful defence to make to the ejectment. In snpport of the 
motion, the cases of Lessee Pilkington v. Scott (a) ; Doe d. Vavgham 
V. Richardson (h) ; Doed. Greer v. Kellf/ (c)^ and Lessee Henderson r. 
Haghan (<i), which were, however, cases of ejectment for non-payment 
of rent, were referred to. The case of Lessee Evans v. RdUy («), was 
also cited, in which the court stated that although, as a general rol^ 
it had no authority to compel a defendant in ejectment to give security for 
costs ; yet, that there might be special cases, forming an exception to this 
rule, in which the defendant would be compelled to give such security. 

Mr. Ferguson^ contra^ opposed the motion, on the affidavit of An* 
drew Spear, which stated that he had, previous to the defendant's de- 
parture for America, purchased from him the crop then in the groond, 
for a sum of £50 ; that the defendant had also given him authority to 
sell the lands, and to pay off the plaintiff's mortgage, and other debts 
due by him at the time of his leaving the country, but that the plaintiff 
had refused to join him in such sale, and that defence had been merely 
taken in the name of the defendant, to give time to effect a sale of the 
mortgaged lands nnd'er the defendant's own authority. But the affi- 
davit did not state that such defence was taken by the authority of the 
defendant. The case of Jack d. Gilston v. Howard {f)^ was cited 
against the motion. 

Pbxnefathbr, B. — Let the defendant give security for costs within 
four days, or, in default thereof, let the said defence be set aside with 
costs, and the costs of this motion, to be paid by Andrew Spear and 
James Spear, the tenants in possession of the lands and premises in the 
ejectment mentioned ; and let the lessor of the plaintiff be at liberty, not- 
withstanding this order, to serve notice of trial for the next Assizes.* 

(a) 4 Law Rec. 2 ser. 20 8. (i) 2 Hud. & Bro. 117. {c) lb. 118, n. 
(t/) ante. p. 231 («) ante. p. 230. (Jj 2 Fox & S. 127. 



» The latter part of this order 
was rendered necessary, by the 
circumstance, that the time for 
serving notice of trial would ex- 
pire before the four days in which ^ ment marked 
the security was ordered to be 



given could run out. No security 
being given within the time limit- 
ed by the rule, the defence was 
accordingly set aside and judg- 
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QUEEN'S BENCH. . 

Saturday f June 22d, 

PRACTICE— FRIVOLOUS DEMURRER— TAKING OFF THE 
FILE— JURISDICTION IN CHAMBER. 

In Chamber, coram Burton, J, 

Scully v. O'Brien. 

To a declaration in trespass a general and special demurrer had been A Judge in 
taken, which was filed on the last day of Trinity Term. A notice was qo jurisdiction 
served on defendant's attorney, stating that counsel would, in Chamber, ^ ^^^ ^^^^® ^ 
apply for liberty to set aside the demurrer as frivolous and vexatious, though it 
«.d mark judgment: Su.^^" 

merely filed for 

Mr. Hobart accordingly, on this day, before Mr. Justice Burton, in delay"'^^ ^ 
Chamber, moved that the demurrer to the plaintiff's declaration should 
be set aside, and that judgment should be entered, as it must be admitted 
to be frivolous, and was obviously intended for delay, and for the purpose 
of preventing a trial at the ensuing Assizes at Nenagh, in the county of 
Tipperary, where the venue in the action was laid. 

Mr. M. O' Donnelly for the defendant, having objected to the notice, 
which should be in the alternative that the demurrer be set aside, or 
that it should be argued forthwith, contended that, even if he admitted 
fkaX the demurrer was frivolous and untenable, yet, that a Judge in 
Chamber had no jurisdiction to hear it argued, or to set it aside, 
and relied principally upon the case of Foster v. Burton (a). 

Burton, J. having read the case, said it was an authority by which 
he would be guided, and unless it was overruled by a subsequent deci- 
sion, the demurrer should stand. At the request of counsel for the plain- 
tiff, the motion was directed to stand over until next day, in Chamber, to 
give him an opportunity of finding any subsequent case overruling the 
decision in Poster v. Burton : 

Accordingly, on Saturday, the 1st of July — Mr. Hobart having ad- 
mitted that he was unable to produce an authority against that decision, 
submitted that it was not satisfactory, or one which should be considered 
as binding. 

3 Tyr. 338 ; 1 Dowl. P. C. 683. 
3 D 
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BuRTONy J.— Without giving any opinion as to the propriety of that 
decision ; it is one by which I shall be bound. Let the demurrer there- 
fore stand, and no rule upon this motion. 

No rule. 



LesTewat giv- 
en to amend 
a declaration 
in ejectment on 
the title after 
defence was 
taken and no- 
tice of trial 
Benred. 



In Chamber, coram Burton, J. 

Mondayy July Ith* 

PRACTICE—EJECTMENT— AMENDMENT OP 
DELARATION. 

Lessee of an In£emt, by his Guardian and next Friend, v. Smith. 

This was an ejectment on the title. The defendant had appeared 
and taken defence, and notice of trial served. 

Mr. Hobart moved for liberty to amend the demise in the declara- 
tion in ejectment, by striking out the words '< an infant of tender years 
by his guardian and next friend ;" or for liberty to add a new demise on 
the terms of paying the costs of the amendment 

Mr. M. & Donnelly on the other side, submitted, that the application 

was now too late; that defence was taken so long since as the 28th of May; 

but, at all events, the costs of the motion, and of the appearance and 

defence should be paid; and that the notice of trial should be withdrawn. 

Leave given to amend, on terms of paying the costs of defendantTs 

appearance and defence, the costs of that motion ; and that 

defendant should be at liberty to withdraw or amend his 

defence if necessary. 
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CHANCERY: PETTY-BAG SIDE. 

TVmtfy TerfHy 1839. 
Tub Qussn 

Charles Harold Walker, Heir-at-LaWy and Dafid Dalt, 
Personal Representative of Willlah Lewis Walker, deceased. 

Scire Faclas on a reoogniianoe. Plea tbereto : paymmi of the P^"^^^ ^ ^ 
som named in the recognisanoe. Demurrer to the plea, and joinder fa, on^a reoog- 
in demnrrer. nixance. 

Scire Facias. — << Mctoria, by the grace of God, of the United King^ 
dom of Great Britain and Ireland, Qneen, &c. To the sheriflF of the 
county of the city of Dublin, greeting — Whereas on the 5th of Jnly, 
in the year of our Lord ldl4>, and in the 54th year of the reigpi of 
Greorge the Third, by the grace of God, of the United Kingdom of 
Great Britain and Ireland, King, &c. James Harold Walker, of the 
city of Dublin, gentleman ; William Lewb Walker, and Richard Cotton 
Walker, esquires, came before William Henu, esquire, one of the Mas- 
ters of the High Court of Chancery of Ireland, and jointly and severally 
acknowledged themselves to be indebted to the said Lord the King in 
the sum of £700, good and lawful money of Great Britain, to be paid 
to the said Lord the King, his heirs and successors, which, if they ne- 
glected to do, they willed and agreed that the said sum of £700 be 
levied and recovered of and from them, and every of them, their and 
every of their manors, messuages, lands, tenements, hereditaments, 
goods and chattels, wheresoever they shall be found within the said 
kingdom of Ireland, to the only sole and proper use of the said Lord 
the King; his heirs and successors, as by the said recognisance of re- 
cord, and enrolled in our said court of Chancery, on the 5th day of Jnly, 
in the said year of our Lord 1814i, may appear, which said nan of £700 
the aforesaid James Harold Walher, William Lewis Walher and Richard 
Cotton Walher^ have noty nor hath either or any of them yet paidy or 
caused to be paid^ to his said Majesty^ George the Thirds during his life^ 
Hmcy or to his late Majesty y William the Fourthj during his lifetime^ or to 
us, since their decease : and whereas the said William Lewis Walker is 
since dead. Now we, being desirous that justice should be done in the 
premises, do command you, that by good and lawful men of your baili- 
wick, yon do make known to C. H. Walker, the heir-at-law, and David 
Daly, the personal representative of the said William Lewis Walker, 
deceased, that they do appear in oOr said court of Chancery, on Monday, 
the 15th day of April next, having to shew cause, if any they can, 
wherefore we should not have execution against them for the said sum 
of £700, according to the tenor and effect of the recognizance aforesaid, 
if we think fit; and further to do and perform whatever shall be thought 
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necessary in the premises, in our said court, and have yon then there 
the names of those by whom you shall so cause it to be made known to 
them, and also this our writ. — Witness, Constantino Henry, Marquess 
of Normanby, our Lieutenant General and Greneral Governor of Ireland, 
at Dublin, the 1 1th day of January, in the second year of our reign/' 

Sheriffs' Return. — ^* By Edward Reilly and George Flanagan, honest 
and lawful men of our bailiwick, we made known to the within-named 
C. H. Walker and David Daly that this before our Lady the Queen, 
on the day at the place within mentioned, to shew cause as within 
directed, as by the said wrifwe are commanded. — So answer, G. B. 
Grant, Despard Taylor, sheriffs." 

** And the said Charles Harold Walker and David Daly come and say 
that her said Majesty ought not to have execution against them, for the 
sud sum of £700, in the said recognizance mentioned, as in said scire 
facias prayed as aforesaid, because they say that the said recognizance 
was acknowledged, subject to a condition thereto annexed, and there- 
under written and subscribed, whereby, after reciting therein that by an 
order of his then Majesty's said court of Chancery, and made in the 
matter of Robert Doyle, a minor, and bearing date as in said condition 
mentioned, it was ordered that J. H. Walker should be appointed re- 
ceiver of the rents, issues and profits of the lands and premises in said 
order mentioned, on his giving security, by recognizance, to be approved 
of by William Hcnn, esquire, then one of the Masters of his said Ma- 
jesty's High Court of Chancery in Ireland, and now deceased, or before 
a Master Extraordinary in the country, to be first approved of by the 
said Master Henn, conditioned to account as is usual in such cases : it 
was declared to be the condition of said recognizance in said scire jaeka 
mentioned, that if the [said J. H. Walker should, every Michaelmas 
term, and as often as he should be required by the said court, account, 
upon oath, for such part of said rents as he should from time to time 
receive, and should pay over to such person as the Lord Chancellor of 
Ireland for the time being should appoint or direct, such sum and sums 
of money as should at any time appear by such account or accounts, or 
otherwise to be in his hands, that then the foregoing recognizance should 
be void, otherwise to remain in full force and virtue in law, as by the re- 
cord of the said recognizance and condition thereof remaining in the said 
c^urt appears ; and the said defendants in fact say, that after the enrol- 
ment of the said recognizance, and h^ore Hie suing forth of the said scire 
facias as aforesaid, to wity on the 1st day of January, 1839, the said sum 
of £100 in the said scire facias mentioned, was, by the said Richard 
Cotton Walker, duly paid and satisfied, according to the tenor and effect 
of the said recognizance in the said scire facias mentioned, and this, the 
said defendants are ready to verify ; wherefore they pray judgment if 
her said Majesty ought to have execution as aforesaid against them, as 
in that behalf prayed as aforesaid." 
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<<Aiid onr Sovereign Lady the Queen saith, that the plea of them, the 1839. 
gaid Charles H. Walker and David Daly, and the matters therein con- 
tained, in manner and form as the same are above pleaded and set forth, 
are not sufficient in law to bar or prevent our said Lady the Queen 
from having execution against the lands and tenements, goods and chat- 
tels of the said William Lewis Walker, deceased, for the said sum of Demurrer, 
£700, according to the tenor and effect of the recognizance aforesaid, to 
which said plea, and the matters therein contained, in manner and form 
as the same are above pleaded, our said Lady the Queen is not bound 
to answer the same, and this our said Lady the Queen is ready to ve* 
rify, wherefore, for want of a sufficient plea in this behalf, our said Lady 
the Queen prays judgment and execution against the lands and tene- 
ments, goods and chattels of the said William Lewis Walker, deceased, 
for the said sum of £700 in said writ of scire facias mentioned, accord- 
ing to the tenor and effect of the said recognizance, and soforth. 

And the said defendants say, that the said plea by them in the behalf Joinder in de- 
above pleaded and set forth, are sufficient in law to bar and preclude our 
said Lady the Queen from having execution against them, as aforesaid, 
and this they are ready to verify, wherefore inasmuch as our said Lady 
hath not answered the said plea, nor hitherto, in any manner, denied the 
same, the said defendants pray judgment, and that our said Lady may 
be barred, as aforesaid, from having execution against them, as prayed 
as aforesaid,'* &c» 



Mr. ly^^r^, for the demurrer. — The plea is bad. In Kettleby v. 
Hales (a) it was decided that payment could not be pleaded to a scire 
facias upon a judgment. That case was before the statute 4 Anne, c. 16, 
in England, to which the 6 Anne, c. 15, in Ireland, corresponds.* 

(a) 3 Lev. 119. 



♦The 6 Anne, c. 10, Ireland, 
section 12. — Where any action of 
debt shall be brought upon any 
single bill, or where any action of 
debt on scire facias shall be brought 
on any judgment, if the defendant 
hath paid the money due upon 
such bill or judgment, such pay- 
ment may be pleaded in bar of any 
action or suit: and where an ac- 
tion of debt is brought upon any 
bond, which hath a condition or 
defeasance to make void the same, 
upon payment of a lesser sum, at 
a day or place certain, if the obli- 
gor, his heirs, executors or admi- 
nistrators, have, before the action 
brought, paid to the obligor, his 
executors or administrators, the 



principal and interest due by the 
defeasance or condition of such 
bond, though such payment was 
not strictly made according to the 
condition or defeasance, yet it shall 
and may, nevertheless, be pleaded 
in bar of such action, and shall be 
as effectual bar thereof as if the 
money had been pai^ at the day 
and place, according to the condi- 
tion or defeasance, and had been 
so pleaded. 

Section 13, — {Pending actions 
on bond, with penalty, defendant 
bringing into court principal, inte- 
rest and costs, discharged). 

Sections 12 & 13 of the English 
statute, 4 Anne, c. 16, are precisely 
similar. 
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1839. Thatstatute altered the law as to a jadgment, but did not touch tbe case 
of a recognizance : Saikeld v. Abbott (a). There one of the sureties had 
paid the whole debt. The question then arose between him and his co- 

j>ALY. surety, whether he was to rank as a simple contract creditor of his co- 
surety, for the moiety of the sum so paid, or as a specialty creditor. 
The officer reported him merely a simple contract creditor, but, on ex- 
' ceptions to^the report, the court held, upon argument, that he was en* 
titled to claim as a specialty creditor against his co-surety for the moiety 
of the sum so^aid by him. There are only two good pleas to a recog' 
nizance, viz., exectttion at suit of the Crown, and, secondly, satisfaction 
on the record : Gilb, on ExecutionSy 1 1 ; The King v. ElUs (b). la 
proceedings on a bail bond payment is a bad plea : Scholey t. Mearns (c). 



Argument for 
the pica: — 
That a recog^ 
nitanee in- 
tended to se* 
cure a private 
debt is toitMn 
the Gth Anne, 
e. 10. 



Mr. Napier, in support of the plea. — Under the true construction of 
the statute of Anne, payment is a good plea to a scire facias on a recog- 
nizance : at common law we admit that payment was a bad plea, either in 
the case of a recognizance or a judgment; although in Vesey v. 
Harris (d) the Judges differed on that. Afterwards the statute of 
Anne removed the difficulty. The only question is, whether this case 
is within the satute. That seems to be admitted by the court of Ex- 
chequer, in the case of Saikeld v. Abbott, which has been cited against 
us : at all events, if the court of Exchequer is of opinion as contended 
by Mr. UArcy, this court takes a different view of the question, 
and recognises the distinction between the case of a recognisance ac- 
tually put in suit by the Crown for the recovery of a Crown debt, and a 
mere private demand, like the present. The King v. Ellis was the case 
of a debt really due to the Crown ; in Ex parte Usher (e) Lord 
Manners adopted that distinction ; and in another case ^^fJ, decided in 
this court, your Lordship said, '< the instrument, though in form a re- 
cognizance, is really a security for the benefit of a party." — [Lord 
Chancellor. The question there, I think, was, whether prerogative 
process was to issue or not.] — That case stood over, and on the ground 
of the distinction I contend for, between a public and private debty the 
court made an order to discharge the party. The point came before 
this court again, in Smith v. Pepper (g). In T7ie King v. Ayres{h\ 
the principle that the demand is in fact a private one,* though, in form, 
due to the Crown, is recognised. The intention of the statute of AMne 
was to prevent a double satisfaction : Dowbiggen v. Bourne (i), though 
the case of a judgment, shews that a recognizance is within the same 
mischief, and provided against by the statute. The dispute here is be- 
tween the CO sureties. The words of the statute are, " any judgment.** 



(a) HayeB, 576, 582. 

(c) 7 East, 148. 

{e) 1 Ball & B. 199. 

07) 2 Law Rec. N. S. 23, 24. 



(b) 1 Price, 23. 
(d) Cro. Car. 
Cf) 1 Law. Rec. 21. 
(h) 4 Burr. 2118. 



(0 2 Young & Coll. 462, 
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Now a recognizance is a judgment: Meltnns v. Reeves (a). In Went* 1839. 

worth (b) there is the form of a plea of payment by the conuzor of a ^"^^V^ 

jodgment. Fn Hudson v. Stalwood{c\ Lord Hardwicke says, the de- "'"^ Quebn 
fendant might have pleaded as we ha^e done here. 



Mr. Warren^ on the same side. — The case of a recognizance is within 
the fair constrnction of the statute of Anne. In St, John's College v. 
MurceU (d) the distinction between a public and a private debt is re- 
cognised, and also in Bex v. Pritchard (e). In scire facias against bail 
they may plead payment by the principal, or by bail ffj. The form of 
the scire facias itself shews the validity of the plea. The scire facias 
must allege, and does allege, that the money has not been paid. To that 
we plead, by denying the allegation of non-payment, and asserting the 
fact that it has been fully paid. The e£Pect of disallowing this plea of 
payment will be, that one surety will levy the entire amount from the 
defendant Walker, though at worst he is only liable to one half. 

Sergeant Gheene^ for the demurrer, in reply. — The question is, whe- 
ther, ^in strict point of law, the remedy on this recognizance is extin- 
guished by the fact of payment, or not ? If we made an unconscien- 
tious use of our legal right, it is for a court of equity, or a court of law, 
upon an audita querela^ or a motion under the special circumstances, to 
restrain us. Per Bnshe, C. J., in Dillon v. JFarrell (g). This scire 
facias could not issue without the leave from the equity side of the 
court. We applied, and were permitted to put in suit for one half of 
the amount, in pursuance of the well-known equity of a co-surety, to 
have all l^^l remedies against his co-surety, that are not extinguished 
in point of law : Mayhiew v. Crichett (h), Dowbiggan v. Bourne sup- 
ports our argument. The consequence of the argument used by the 
other side would be, that having the right to sue because we paid it, yet 
we are to be met by that very foct when we put the recognizance in suit. ' 
Woods V. Creagh (t) is one of the many authorities shewing that one 
co-surety has the same right against his co-surety that he has against 
his principal. Such a plea, no doubt, would be good to a bond. The 
common law rule rests on the principle that you could not discharge an 
obligation by any thing of a less solemn nature, and therefore that yon 
could not, to matter of record, plead matter in pais. 

A bond is different from a judgment: there is a day appointed for 
payment. The statute enabled the party to plead payment after the 
day : but a judgment has no condition, and nothing short of satisfaction 

(a) Littleton's Rep. 899. (b) 7 Went. 76. 

(c) Cas. tem. Hard. 124. (d) 7 T. R. 264. 

(e) Bunb. 269. (f) Tidd, 1166. 

{g) Batty, 683. (A) 2 Swans. 185. 

(») 2 Hog. 60. 
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1839. ^° ^^® recordy or execution on the record, discharged it at common la^. 
V^*V^-^^ Then, with regard to the statote of Anne, it is said, that a recoffm^ 

THB QUEEN afancg comes within the term <* judgment." They are not similar. If 
an executor paid a judgment before a recognizance he would be gnilty 
of a devastavit Salkeld v. Abbott is a direct authority on the point. 
That case was decided on great deliberation. The court referred to the 
officer to report the circumstances. The officer found that a levari bad 
issued on the recognizance, which had not been executed, but that under 
the. terror of it the money had been paid. The court held that it was 
not discharged at law, and not being so discharged, the surety was 
entitled to stand in the place of the Crown as a specialty creditor, and 
that the statute did not apply to a recognizance. 

As to the form of the pleading, this is the usual form. The Crown 
has a right to say none of the parties have paid, because there is no sa- 
tisfaction on the record 

Now as to the distinction between a Crown debt and a private debt, 
that distinction goes only to this extent, that in administering equitable 
relief, or on motion, the court will not allow prerogative process to be 
applied to a private debt. 

As to the case of bail, there is no analogy. The common law reason 
does not apply to what is called a recognizance of bail, which is an entry 
that the party has been delivered into the hands of his bail. 7%e King 
V. EUi$(a) decides that the English statute does not apply to a recog- 
nizance to the Crown. 

Cur. ad. vuiL 
Wednesday, June 1 2th. 

This being the last day of term, the Lord Chancellor declared that 
the court would allow the demurrer, but did not then give any reasons. 
On a subsequent day, 

Monday, June 24/A, 

The Lord Chancellor again referred to the case, and said, the 
case in Hayes is, f think, conclusive on the point, that the plea is a bad 
one. It is an attempt to deprive the surety of his remedy for the 
moiety to which he is entitled as contribution from his co-surety. The 
entry will be that he shall be at liberty to levy to the extent of one half. 
The whole of this proceeding is under the discretion of the court. The 
record, in point of form, states that there was no payment by any one, 
but that is the common form in constant use. I have felt bound to 
allow the demurrer. 



(fl) 1 Price, 23. 



Digitized by 



Qoo^z 



INDEX. 



ACCEPTANCE 
See litle Bill of Exchange. 

ACCOUNT 

1 Against Seqoestrators. 

See tide Sequestrator's Acx;oukt. 

2 Account stated. In an action for reco- 
very of tithes, demurrer to declaration, 
on the ground of its containing a count 
<<upon an account stated." Bere^ard 
r Loughnan 364 

ACTION 

1 By trustee. Blakeneif y Ware 246 

And see title Pleading, 3. 

2 Action against magistrate, and motion 
to change venue in the case. Stewart 
V Lynar 193, 199 

And see title Venue. 

3 Notice of action against portrieve.«» 
KeUy y CoUis 67 

And see title Portrievb. 

4 Action of trespass against assignee of 
insolvent. Aspinall v Artott 261 

5 Form of action for recovery of tolls. 
Minheary GLeary 73 

6 Costs of special jury in an action for 
slander. Coghlan v Carney 201 

7 Action on a replevin bond. Jgoe v 
aUara 155 

8 Action against indorser of bill of ex- 
change — Notice of dishonor— Waiver 
of. Br%tsK V Hayes 827 

9 Action for tithe composition since 1 & 2 
Ftct c 1 19. Beresford v Loughnan 364 

ACCOMMODATION 
Payment of accommodation bills of ex^ 
change by executor. Carrigan v MtUr 
ioumey 254 

ACTS OF PARLIAMENT 

See title Statute. 

ADMINISTRATOR 

See titles Pleading, 1. 
Registry, 5. 

AFFIDAVIT 
1 An affidavit to hold to bail, stating that 



AFFIDAVIT 
the defendant was indebted to the 
plaintiff ''in the sum of £20 brides in- 
terest, being the amount of a bill of ex- 
change, dated, he drawn by F. H. on 
and accepted by the defendant, pavable 
at 91 days after date^ which bill was 
passed to the plaintiff for valuable con- 
sideration," is insufficient. McCarthy 
rBimey 39 

2 An affidavit to hold to b«l for goods 
sold and delivered to the defendant, 
''or for his use and by his order,** is 
sufficient — " for money paid, laid out, 
and expended to and for the defendant 
and for his use," without adding, " at 
his request,** is defective. Hughes^ as» 
siqnee of Keenan^ y Dtnod 24 

3 All affidavit to hold to bail by an admi- 
nistrator, for rent stated to be due 
" upon and by virtue of a lease bearing 
" date, &C. and made between the de- 
'* ceased of the one part, and J. M. 
" (the defendant) of the other part,** 
without stating that J. M. held and en- 
joyed under the lease. — Held sufficient. 
Gcdviny administrator of QaUaghtr^ y 
Milligan 23 

I An affidavit to hold to bail by one of two 
plaintiffs, stating that one W. P. (the 
defendant) was indebted "unto H. 6. 
this deponent's late partner, in the sum 
of £158 for goods sold and delivered by 
the said H. G. and the deponent during 
their late partnership to and for the 
said W. P. and at his request.*'— iTeiif, 
to be sufficient. Horwood v Power 203 

5 An affidavit to hold to bail in an action 
by the indorsee against the acceptor of 
a bill of exchange must state the in* 
dorsement to the plaintiff. TuthiU y 
Bridgeman 62 

6 An affidavit to hold to bail giving only 
the initials of the defendant's christian 
name, Held insufficient in not giving 
the christian name in full. Chaffers y 
Bingham 242 

7 An affidavit cannot be referred for pro- 
lixity on the law side of the Exchequer, 
without i^n order of the court obtained 
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AFFIDAVIT. 



ASSESSMENTS. 



jon motion. Kavanagh y Sexton 246 

8 An affidavit is required on motion for 
particulars of the defendant's set* off. 

Wilson y Ramsay 37 

9 If the affidavit of the service of a notice 
of motion state that the notice was 
served at the dwelling-house of the at- 
torney, it will be defective ; it should 
state the service Co be at his registered 
lodgings. Assignees of Pepper Sf Locke 
y Newenham 9 

10 To obtain an attachment against a par- 
ty for not obeying a writ of habeas 
corpus, if the writ be not personally 
served, the affidavit must state that a 
servant or agent of the party to whom 
the writ is directed, at the house where 
the person is detained was served. 
In re WUdridge 1 

1 i Affidavit for liberty to ground motion 
to issue scire facias — Insufficiency of, 
and amendment of. Wigmorcy assignee 
of Wiamore^ v Wiginore 103 

12 Affiiiavit in support of criminal infor- 
mation. 

See title Criminal Information. 

13 Affidavit of service of ejectment. 
Jackson y Lodge. 161 
And see titles Ejectment. 

Vbnub. 

14 Affidavit for registering anew. 
See title Registry. 

15 Affidavit — Jurat of the court of Ex- 
chequer in an affidavit to hold to bn'il. 
Crealy Dickson 875 

AGREEiVfENT 
A written agreement to revive a judg- 
ment. Brady V Fitzgerald 295 

AMENDMKNT 

1 By the practice of the court of Exche* 
quer, a new count may be added to the 
declaration after the end of the seoond 
term. R^nolds v Brady 27 

2 Where the name of the cestui que trust 
in a bond on which judgment had been 
entered in 1817 was Mary Dowdall, and 
was so written in the bond, but in the 
judgment she was called Mary Dowd, 
the court allowed the judgment to be 
amended. Lyster v Campbell 294 

3 The court will allow a declaration to be 
amended by attaching the attorney*s 
name to it, without prejudice to the 



roles to plead. Lindsay y Vavghan 159 

4 Amendment of declaration in ejectment. 
Lessee Carroll v Ejector 117 

5 Amendment by additional avowries in 
replevin case. C^ Connor v Bentl^ 79 

6 Amendment of Sheriff's return. Exe- 
cutors of 0*Brien y Fitzgerald and 
others 200 

7 Amendment of declaration in chamber. 
Lessee of an Infant, by his Guardian^ v 
Smith 880 

APPEARANCE 

1 Appearance fee— Taxation of costs be- 
tween party and party. Jones v Cun- 
ningham i 

2 Appearance — Entering appearance for 
co-defendant out of jurisdiction. As' 
signee of Williams v Ansell 27 7 

APPLOTMENT 

1 Applotment for parish cess — Manda- 
mus to churchwardens. The Queen v 
the Minister of St. Catherine's Parish 70 

2 Applotment for tithes. 

See title Tithe Cumposition, 2, 8. 

3 Applotters under the late grand jury 
act — Appointment of. The Queen y 
Clendining 350 

APOTHECARY 

Election of an apothecary to a fever hos - 
pital, under 8 G. 3, c. 34. 
It See title Mandamus, 1. 

ARBITRATION 

Arbitration for solicitor's costs. Gower v 
Donovan 40 

ARREST 
By Special bailiffs. Dtoyery M'Keogh 8 
And see title Sheriff, 1. 

ASSESSMENTS 

1 Local assessments— Construction of act 
of parliament for the payment of cess and 
police rates on the quays of the town of 
Belfast. Tomb y the Commissioners of 
Police, Belfast 164 

2 Mandamus to make assessments. The 
Queen v the Minister, Sfc of St. Cathe- 
rine's Parish 70 
And see title Mandamus, 3. 

3 Implied repeal of assessments. Jones 
V Hayes 841 
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ASSIGNEE 

1 Action of trespass against assignee by 
insolvent Aspinall y ArroU 26 1 
Ami see title Insolvent, 1. 

2 Ejectment by assignee of insolvent. 
Evam V Reilly 230 

ASSUMPSIT 
Action of assumpsit for the payment of 
toll8«-New trial. Minhear v OLeary 73 
^9u^«ee title Nbw Trial, 2. 

ATTACHMENT 
For contempt respecting writ of habeas 
carpus. In re WUdridge 1 

And see title Afpidaait, 10. 

ATTORNEY 

1 Attorney's bill of costs — Items in when 
taxable. Dunne v Tiemey 321 
And see title Costs, 5. 

2 Illness and death of attorney. Byan v 
Francis 164« 

3 Execution of warrant of attorney, and 
defendant in custody without presence 
of attorney. 

See title Warrant op Attorney, 2. 
4? Attorney Bail for costs Anony- 
mous 294 

5 Distinction between stating registered 
lodgings and dwelling-house of attor- 
ney. Assignees cf Pepper and Locke v 
Newenham 9 

6 Attorney's name to declaration. Lind- 
say V Vaughan 159 

7 Attorney — Service of order on, five 
days before term. Murphy v Lord 
Carberry 9 

AVERMENT 

For the payment of costs. Blaheney v 
Ware 246 

And see title Pleading, 3. 

AVOWRIES 

Additional avowries to replevin. O Con- 
nor V Bentley 79 
AWARD 

I An award will not be set aside, where 
the arbitrators assess certain damages, 
being the amount of several bills of costs 
due to an attorney by his client, al- 
though they assess that sum, subject to 
be reduced in taxation of the costs by 
the proper officers. Administrators of 
Gower v Donovan 40 



2 Award — Entei^g judgment on award- 
Notice of Motion thereon. Wiliias v 
Bruen 844 

BAIL 

1 The 8ih New General Rule does not 
apply to an attorney giving security for 
costs for a plaintiff who resides out of 
the jurisdiction. Anonymous 294 

2 A notice of bail in which the bail are 
described as house-holders is sufficient. 
Anonymous 229 

3 A notice of bail which describes the 
bail as house-holders^ instead of house- 
keepers. Foudrinier v Pike % 

4 Entering appearance for a co-defendant 
out of the jurisdiction. And a person 
tendered as bail permitting his bills to 
be protested refused as bail. Assig* 
nees rf Williams r J. S; JU. AfiseU 277 
And see title Affidavit to Hold 

TO Bail. 

5 Bail in Error, Coram vobis — Practice. 
White V Mufhall 355 

6 Notice of bail — No distinction between 
the words ** house-keeper and house- 
holder," in Exchequer. Coughlan v 
Devine 875 

BAILIFFS (SPECIAL) 
Dun/er v M^Keogh 3 

See title Sheriff, 1. 

BANK 

Action against officer of bank. Keily v 
Whittaker 28 

See title Variance, 1. 



BANKRUPTCY 

O'Connor v Bentley 



•i9 



BILL 

Attorney's bill of costs — Items in when 
taxable. 

See title Costs, 5. 

BILL OF EXCHANGE 

1 Notice of dishonor of bill of ex- 
change — Acceptance — Pleading — Evi- 
dence. LedUe v Lockhart 89 

2 Application to change the venue in an 
action on a bill of Exchange, liar* 
netty Torrens 116 

3 Affidavit to hold to bail on bill of ex- 
change. McCarthy v Birney 39 

4 Presentment of bill of exchange. Sin- 



Digitized by 



Google 



930 



BILL OF, &c. 



CONDITIONAL ORDER. 



cbtr T Barren 464 

6 Bill of exchange— Pleading to special 
demurrer —New forms in assumpsit. 
MiUi T BamfiM 323 

6 Bill of exchange — Action against in- 
dorser— Evidence of notice of dis- 
honor. Bruih T Haye9 S27 

BOND 
Debt on bond against heir of obligor^ 
HewUt T M'Gwwn 84 



BOND AND WARRANT 

Execation of bond and warrant without 
the presence of an attorney and defend- 
ant in custody. Dcb9(mY M'Daid 236 

BOOKS. 

Right to inspect grand canal company, 
and joint-stock company's books. The 
Queen w The Canal Company 337 

BREACH OP COVENANT 
Nixon T Denham 100 

CANDIDATE 
For a Dispensary. The Queen v Pair" 
' " 76 

See title Mandamus, 2. 

CAPIAS AD SATISFACIENDUM 
Return to. Jhoyer r M^Keogh 3 

See title Sheriff, 1. 



CERTIORARI 

Where upon the return of a conviction 
under the excise laws, to the Quarter 
Sessions, the magistrate before whom 
the information was exhibited was des- 
cribed in it as Honorable H. W. and 
in the couFiction as H. W. Esq^ ; Held^ 
that this was not a fatal variance. 
The Queen Y Harte 112 

CERTIFICATE 

1 Certificate of counsel — Order relative 
thereto. 98 

2 Certificate-*Form of certificate of tithe 
composition. Lodge y Creaghe 315 

8 Certificated-Production of original cer- 
tificate by party seeking to register 
anew. JnreRafferiy 279 

AndlnreSeUm 119 



Certificate of freemim. In re Die- 
neg 139 

See title Registry, 6. 

CESS 

Grand jury cess — Payment of tithe 

composition according to grand jury cess. 

Armitrong v Killihelfy 270 

And see title Trms Composition, 2. 

CHAMBER 

1 A judge in chamber has no jurisdiction 
to set aside a frivolous demurrer. 
Sculfy V O'Brien 286 

2 Amendment in chamber of dedaration 
in ejectment. Lessee of an Infant by 
his Guardian w Smiih 380 

CHANGE OP CURRENCY 

Neville t Ponsonby 204 

See title Cctrrency. 

CHURCHWARDENS 
Mandamus to churchwardens to make 
assessments. The Queen v The Minie- 
ier, Sfc, of St Catherine* s parish 70 

CLERK 

See title Rboistry, 8. 

COLLATERAL PROMISE. 
See title Pleading, 3^ 
Compromise between parties — Judgment 
as in case of nonsuit Clarke v ffCal- 
laghan 345 

COIN 
See tide Currency. 

COMPROMISE TO SHERIFF 
See title Sheriff, 1. 

COMMISSIONER 
See title Tithe Composition, 2. 

CONSOLIDATION 
Consolidation of defences to ejectment. 
Gregory v Archer 97 

CONDITIONAL ORDER 

1 For judgment in case of non-sutt. 
Cbr^T Williams 115 

2 Conditional order for a mandamus. 
The Queen y Minister, SfCofSt. Cathe- 
rine's parish 70 
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CONSIDERATION 

Consideration of collateral promise. — 
Blakeney y Ware 246 

Atid see title Pleading, 3. 

CONSENT 

Consent to vacate judgment. Hawkes- 
, worth V Boe 7 



CONSTRUCTION 
Construction of a will as to joint-tenancy, 
and tenancy in common. Lessee of 
Seulfy V aBrien 287 

And.see title Will. 

2 Construction of act of parliament for 
local assessment. Tomb y The Commis- 
sioners of Police 164 

3 Construction of memorandum. Hamil' 
ton V Gooid 171 



CONTEMPT 

Attachment for contempt. In re Wild- 
ridge 1 

CONTRACT 

Contract to convey goods over sea. Cor- 
scaden v Stewart J 06 

And see title Replevin, 2. 

CONVICTION 
Conviction before magistrates under the 
excise laws. The Queen v Harte 1 12 
And see title Certiorari. 

COSTS 

1 Of special j ury— -The party applying for 
a special jury must pay costs of same, 
unless the judge certifies, even in a case 
where there are no more costs than 
damages. Coghlan v Carney 201 

2 A tenant will be required to give se 

curity for costs under I G. 4, c 87, 
although there are laches on the part of 
the landlord. Lessee of Flynn v Ejec- 
tor 72 

3 A defendant in ejectment will not be 
required to give security for costs, 
where he holds under a lease for twenty- 
one years, determinable, however, at 
the end of each year, by a previous 
six months notice. Lessee of The Duke 
of Devonshire v The Casual Ejector 6 

4 A defendant who is a sea- faring man. 



will not be required to 'give security 
for costs in an action of replevin. Cor^ 
scaden y SteuHx^t 110 

5 Where a bill of costs was for convey- 
ancing, with the exception of one item 
which was for the *< drawing of a bond 
*•* and warrant," — HM^ that the " war- 
rant'* being a taxable item, subjected 
the whole bill to taxation. Dunne v 
Tierney 321 

6 In the taxation of costs between party 
and party, — Hdd^ 1 st, that an attorney 
who appears for several defendants will 
only be allowed one appearance fee. 2d, 
that the adversary is not chargeable for 
more than one consultation ; or for the 
revisal of the directions of proofs by 
leading counsel ; or for the instruction 
of pleas ; or for the revising and set- 
tling the draft pleas by leading counsel ; 
or for one fair copy of the pleadings 
laid before counsel for the direction of 
proofs ; or for one fair copy of the di- 
rection of proofs to assist the defendant 
in his inquiry after the necessary wit- 
nesses. Sd. That the adversary is not 
chargeable for the costs of procuring, 
from the journals of the House of Como 
mens, a compared copy of evidence 
given before the Committee of the 
House. 4th. That he is not chargeable 
with the expenses attending the exami- 
nation of several persons, in order to 
select from amongst them those only 
whom it would be useful and necessary 
to produce upon the trial. Jones v 
Conyngham 10 

7 Costs — Security for costs by defendant 
in ejectment. Lessee of Henderson v 
Haghan 231 
Lessee Evans v Reilly 230 

3 Costs— Taxation of costs between party 
and party. Jones v Conyngham 

la 

9 Costs— Averment as to whom costs in 
a cause should be paid and party liable 
to. Blaheney v Ware 246 

10 Costs — An attorney security for costs 
for plaintiff out of jurisdiction. Ana* 
nymous 294 

1 1 Costs in an action on a bill of ex- 
change. Sinclair v Barrett 49 

12 Costs of a conditional order — Judg- 
ment as in case of nonsuit. Carey v 
Williams 115 
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COSTS. 



DECLARATION. 



13 Costs of moiioos. GDonoghoe v 
O'Donoghoe 9 

14 Solicitor's award for costs. Adminis- 
trators of Gower v Donovan 40 

CONDITIONAL ORDER 
Where part of a conditional order was, 
that it should be served upon the de- 
fendant's attorney six days before term, 
and the order was served upon the 19th 
of May, and term began on the 24th— 
Hdd^ that the service was bad, and 
that a new order should be obtained. 
Murphy v Lord Carberry 9 

COUNSEL 

1 The Queen's Bench will allow a decla- 
ration to be amended by putting the 
counsel's signature thereto, where it had 
been omitted by mistake, and without 
costs. Keene v Graham 159 

2 Counsel— Certificate of counsel — Order 
relative thereto. 98 

COUNT 

Count — Adding new counts to declaration. 
Reynolds y Brady 27 

COURT OP CONSCIENCE 

Application for a prohibition against pro- 
cess of Court of Conscience. Coghlan 
V Boland 63 

See title Prohibition. 

COVENANT 
In covenant for saffering premises .X) be 
out of repair during the continuance of 
the term, it is no objection to a verdict, 
giving full damages for the injury which 
the property suffered, that the defend- 
ant was lessee in a lease of lives con- 
taining a covenant for perpetual re- 
newal on the part of lessor. Nixon v 
Denham 100 

CO-PARTNERSHIP 
See title Variance, 1. 

COPARTNER 

Co- Partners-* Defendant out of jurisdic- 
tion. Assignee of Williams v Ansell 

211 
CORPORATION 
Admission of freemen into corporation by 
right, &c. In re Disney lb9 

And see title Registry, 6. 



COVENANT 

Covenant in lease as to oarrency. 
See title Currency. 

CRIMINAL INFORMATION 

Conditional order for liberty to file a cri- 
minal information, fur a breach of the 
peace. The Queen at the prosecutum of^ 
PeardvMaunsell 257 

CRIMINAL LAW 

1 The court will not grant an order upon 
magistrates to take informations against 
a party charged with an offence, unless 
it appear that the informations of the 
party applying were tendered to the 
magistrates in writing. Exparte 
Hughes 292 

2 Upon the trial of an indictment under 
the 10 G, 4, c 34, s. 23, for fraudu- 
lently alluring away a g^rl under 18 
years of age, and contracting matrimony 
with het'^^Heldy that she is not an 
incompetent witness for the prosecution, 
either on the ground that she was the 
wife of the defendant, or that she has 
a direct interest in the event. The 
Queen at the prosecution of H, J, Tucher 
v Peter Yore and others SOI 

CURRENCY 

In 1721, a lease was made of lands for a 
term of 900 years, reserving a rent of 
<<£100. sterling current and lawful 
money of Great Britain ;" the currency 
. of Great Britain and Ireland being then 
the same. — Held^ that notwithstanding 
the 6 Cr. 4, c 79, the rent was not pay- 
able in British currency. Neville v 
Ponsonby 204 

DECLARING A GAINST PRISONER 

O'DonneU v Sweeney 239 

See title Prisoner, 1. 

DECLARATION 

1 Amending a declaration by adding a 
new count. Reynolds v Brady 27 

2 Declaration — Amendment of declara- 
tion by adding attorney's name, which 
had been omitted. Lindsay v Vauykan 

159 

3 Declaration— Amendment of declara- 
tion by adding counsel's name which 
had been omitted by mistake, and with- 
out costs or prejudice to pleading. 
Keene v Graham 159 
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DEFfiNCB 

1 Defence— Consolidating defences in 
ejectment Chegory v Archer 97 

2 Defence — Mode of taking defence in 
part and parcel cases. Lessee Listowdl 
▼ EjectoK 813 

DEFENCR TO EJECTMENT 

Setting aside of — No secarity for costs, 
defendant ont of jurisdiction. Lessee 
Stewart v Bartholomew 377 

DEFENDANT 

Entering appearance for a defendant out 
of jurisdiction by a co-defendant. Wil- 
liams V Ansell 277 

DEMURRER 

1 Plainti£F prevented from setting down a 
demurrer to his pleading, in time to be 
argued in the term, by the promises of 
defendant*8 attorney to withdraw the 
demurrer as frivolous. Administrator 
of Gower v the Administrator of 
Brett 8 

2 Where a demurrer is taken to a decla- 
ration for not shewing whether the 
plainti£F declares by attorney in person, 
the court will grant an order to take it 
off the 61e, as frivolous. Bagnall v 
Walker 295 

3 Demurrer — Order relating thereto. 98 

4 Demurrer — Collateral Promise. Blake- 
ney v Ware 246 

5 Demurrer in an action on a replevin 
bond. Igoe v CfUara 155 

6 Demurrer to a declaration upon the 
ground of it containing a count, <* in 
an account stated*^ in an action for 
tithes. Beresford v Loughnan 364 

7 Demurrer — Pleading — New forms in 
assumpsit Mills v Bamjield 323 

8 Application to amend pleas after de- 
murrer. Graham v Sfiaw 373 



DEVISE 
ScuUg y O'Brien 

See title Will. 



287 



DISCONTINUING SUIT 

Under 1 & 2 Vict, c i09> s, 1. Purcell 

V Wigmore 318 

DISHONOR 

Notice of dishonor of bill of exchange. 
See title Bill of Exchange, 1. 



Dishonor of bill of exchange*- Evidence 
of notice. Brush v Hayes 327 

DIVISIONAL JUSTICES 
Jurisdiction of divisional justices to try 
city and county offences. The Queen 
V Pickering 298 

And see title Jurisdiction, 1. 



DILATORY PLEAS 

Hogg V Armstrong 



178 



DIPLOMA 

Diploma of medical superintendent. The 
Queen v Fairclough 76 

And see title Mandamus, 2. 

DISPENSARY 
Mandamus to admit physician to dispen- 
sary. 

See title Mandamus, 2. 

DISCHARGE OF ASSETS 
Carrigan v Mullowneg 254 

See title Executor. 



DISTRESS 

Distress for rent Purcell v Nolan 



258 



EJECTMENT 

1 Where a party cannot be served with 
the summons in ejectment, the court 
will upon a proper affidavit, deem ser- 
vice by posting, &c., good service ; but 
itwillnotmakeanorderto substitute ser- 
vice in ejectment cases. Lesseeof TheEarl 
cf Derby v The Casual Ejector 291 

2 Ejectment — Ejectment for non-payment 
of rent— Right of re entry — Surrender 
of part of premises, 25 Geo. 2, c 2. 
Lessee Thompson v Home 179 

3 Ejectment — Taking defence to eject- 
ment — Part and parcel — According to 
the practice in Ireland a party who has 
been served with an ejectment, and 
who takes defence thereto, is deemed 
to be in possession of the premises 
sought to be recovered by the ejectment. 
It is not necessary at the trial to give 
evidence of his possession. Lessee of 
The Earl of Listowel v The Casual 
Ejector 313 

4 Ejectment on the title— Authority of 
receiver to serve notice to quit — Evi- 
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dence of appointment of receiver. — 
Leasee Crodfie w Barry 232 

5 The court will allow the plaintiff to 
amend his declaration in an ejectment 
on the title where no defence has been 
taken, without prejudice to the rules 
entered on the 2d declaration. Lessee 
of Carroll v Ejector 117 

6 When separate defences have been tak* 
en to an ejectment, the court will order 
them to be consolidated upon terms. 
Lessee Gregory v Archer 97 

7 In ejectment for non-payment of rent, 
the defendant was compelled to give 
security for costs, where it appeared he 
was a mere cottier, and that for the 
purpose of depriving the landlord of 
coste, defence had been taken in his 
name by the principal tenant, who had 
been dilapidating the premises since 
the ejectment was brought. Lessee 
Henderson r Haghan. 231 

8 Where insolvent took defence to an 
ejectment brought by his assignee, the 
court refused to interfere, either by set- 
ting aside the defence, or by compelling 
the defendant to give security for costs, 
it appearing that in consequence of his 
refusal to give up possession of the pre- 
mises, he still continued a prisoner, and 
had not obtained the benefit of the 
act for the relief of insolvent debt- 
ors. A defendant in ejectment will 
not be compelled to give security 
for costs, luiless under very special cir- 
cumstances. Lessee Evans v Reilly 230 

9 Amendment in chamber of declaration. 
Lessee of an Infant^ by his Guardian^ v 
Smith 380 

10 Defence to ejectment set aside, defend- 
ant out of jurisdiction, and not giving 
security for costs. Lessee Stewart v 
Bartholomew 377 

1 1 £jectment — Security for costs — Prac- 
tice. Duke of Devonshire v Ejector 6 

12 Ejectment— Service of for non-pay- 
ment of rent. Barclay Sf Gumley v 
Ejectfyr 160 

13 Ejectment — Service of on labouring 
man. Connolly v Ejector 38 

14 Ejectment — Service of summons in. — 
Talhot V Ejector 1*14 

15 Ejectment on the title — Application to 
change venue — Practice. Lessee Jackson 
V Lodge 161 



^mf^tf titles Costs, 2, 3. 

Landlord and Tbnant. 
Sbrvice of Summons. 
Substitution of Sbrvicb. 
Venue, 3. 
Will. 

ENTERING JUDGMENT 
On award — Notice of motion. Williams 
Y Bruen 344 

EQUITABLE AGREEMENT 
See title Landlord and Tenant. 



ESCAPE 

After compromise. 

See title Sheriff. 

EVIDENCE 

1 Of wife against husband. 

See title Criminal Law. 

2 Appointment of receiver. Lessee 
Crosbie v Barry 232 

3 Evidence of original certificate. 
See title Registry, 2. 

4 Of notice of presentment. Ledlie ▼ 
Lockhart 89 

5 Evidence*— Variance in. Kedy ▼ Whii- 
taker 28 

6 Evidence of set-off. Hamilton t 
Goold 171 

7 Evidence of notice of dishonor of bill of 
exchange. Brush v Hayes 327 

EVICTION 

Wrongful. 

See title New Trial. 



EXECUTOR 
Passing securities. Where A. died, having 
two accommodation acceptances of B.*8 
out, and which did not become due un- 
til after his death, when a third person, 
who made himself liable as execator de 
son tort to A. took them up, by passing 
his own draft upon another person in 
lieu of them, and which it appeared B. 
took in satisfaction of the debt : HM^ 
that the passing of these securities by 
the executor was a discharge of the as- 
sets to the amount of such securities, 
and so far a due administration of the 
assets by 'the executor. Carrigan v 
Mullowney 1^54 
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EXCISE 

1 f nfbnnaiion— Mftndaroiifl to magistrate. 
Tke Commissioners of Excise v Thomp- 
son 5 

2 Excise — ^Forfeitnre of malt found in 
unentered premises. The Attorney Ge- 
neral y Dunn 357 

3 Excise Information — Variance in. 

See titles Certiorari. 
Mandamus. 

FEBS 

Appearance Consulution Revisal of 

proofs by counsel — Charge of. Jones 
V Conyngheun 10 

FEVER HOSPITAL 
See title Mandamus. 

FORFEITURE 
Forfeiture of malt found in unentered pre- 
mises. The Attorney General v Dunn 

857 

FORGED BOND AND WARRANT 

Judgment on. Connors v Connolly 244 

FREEMAN 

1 Notice of r^stry by. In re HaU 284 

2 Freeman— R^istry of. 

See title Rboistry, 6, 7. 



FRIVOLOUS DEMURRER 
A judge in chamber has no jurisdiction to 
set aside a demurrer, although frivolous. 
ScuUy y GBrien 287 

GENERAL ORDER 

8th— Attorney— Security for costs. Ano- 
nymous 294 
See General Orders in Eq. toI. 217. 



Change of. 



GALR DAYS 
PureeUr Nolan 



258 
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GENERAL ISSUE 
SteuKU^t y Lynar 



GRAND JURY RATES 

1 Implied repeal of grand jury rates and 

local assessment. Jones r Hayes 341 

S Grand Jnrv Act— Appointment of ap- 

plotter under. The Queen y Clendin- 

nmg 350 



GRAND CANAL COMPANY 

Mandamus to inspect books. The Queen 
y the Canal Company 337 

GUARANTEE 

In a guarantie for the payment of a bill of 
exchange, the bill was due on the 23d 
of July, and was not presented until the 
26th, but subsequently, guarantee pro- 
mised to haire it settled. HeU that the 
guarantee was liable 
Sinclair v Bamettand Mogey 46 

HABEAS CORPUS 

1 A party haying been arrested on a marked 
writ, issued out of the court of Common 
Pleas, and a writ of detainer having 
been afterwards issued against him out 
of the Queen's Bench, a writ of habeas 
corpus issued out of the Queen's Bench 
to remove him from the gaol of Carrick* 
fergus, where he was in custody. AnO" 
nymous 241 

2 Habeas Corpus — Service of writ of. In 
re Wiidridge I 



HEIR 
Of obligor. HewiU v If Geown 



84 



HOUSEKEEPER and HOUSE- 
HOLDER 
Distinction between, in giving notice of 
bail. Foudrinier v Pike. 2 

HOUSEHOLDER 
In re Daly 283 

In re Gorman 282 

Notice describing bail as householder. 
Held sufficient in the Bxchequer. Ano- 
nymous 229 



HUSBAND AND WIFE 

Evidence of. Tucker y Yore 



301 



INDORSER 
Of bill of exchange— Action against^Evi- 
dence and notice of dbhonor. Brush 
T Hayes 327 

INFORMATION 

1 Criminal— 'Affidavit in support of. Peard 

y MaunseU 257 

2 Information for breadi of exdse laws. 
Commissioners of Excise v Thompson 5 

3 Information «- Excise -•Jurisdiction of 

B 
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Doblin JQftiees to adjndicate on ofience 
being in the county. The Queen y Pick" 
tnng ^98 

And see title Jurisdiction. 

4 Information — Excise — Variance in. 

See title Certiorari. 

5 Information before magistrates. Ex- 
parte Hughes 292 

INITIALS 

Of christian name. Chaffers r Bing- 
ham 242 

INDORSEMENT 
Statement of in affidavit to hold to bail on 
bill of exchange. Tuthill y Bridge- 
man 62 

INSOLVENT 

1 Action of trespass by insolvent against 
assignee. Aspinall v Arroti 26 1 

2 Defendant in eje«:tment — Secnrity for 
costs by. Evans y Beillg 230 

INSPECTION OF PREMISES 

Nixon Y Denham 100 

INTEREST 

On judgment — Affidavit to revive judg- 
ment. Wigmare v Wigmore 103 

IRREGULARITY 

Waiver of 
^(M title Warrant op Attorney, 1. 

JOINT BOND AND WARRANT 
Anonymous 36 

JOINT JUDGMENT 

See title Sheriff, 1. 

JOINT STOCK COMPANIES 
Right oi proprietors to inspect books. 
The Queen v the Canal Co. 337 

JOINT TENANCY 
In re Baly 283 

SeuUy V OBrien 287 

JUDGMENT 

1 Scvre Facias to revive a judgment of 
Hilary 1807— it was never revived or 
redocketed : the conusor was entitled 
for his life to the interest of the sum 
secured by the judgment. The prin- 
cipal to go, upon his death, to his issue. 
The conuBor was discharged as an in- 
solvent debtor. HeUi^ that the represen- 



tatives of the conusor were entitled to 
revive. Executors of Dillon y Ken- 
nedy 297 

2 Conditional order to set aside a judg- 
ment entered upon a bond and warrant, 
on the ground that they were forged. 
Connors v Connolly 244 

3 The Queen's Bench wUl not grant an 
order for liberty to issue a scire facias 
to revive a judgment more than 20 
years old, where there has not been any 
payment of interest, or any thing to 
take it out of the statute, except a writ- 
ten acknowledgment given since tlie 
expiration of the twenty years. Brady 

V Fitzgerald 295 

4 A rule nut will be granted to mark judg- 
ment against the terretenants notwith- 
standing plea that <* A is heir and that 
no writ issued to summon him** if it be 
not verified by affidavit. Hogg v Arm- 
strong 1 78 

5 Where a party obtains a conditional 
order for judgment as in case of a non- 
suit and does not make it absolute, the 
court will not allow him to do so after 
an undertaking and after notice of trial 
served, although that notice be with- 
drawn. Carey Y Williams 115 

6 Where on motion for judgement as in 
case of non-suit after default, on a per^ 
emptory undertaking to go to trial at 
the ensuing sittings, he will be put un- 
der terms to pay the defendant the costs 
already incurred, the costs of the mo- 
tion ; and also that the defendant may 
enter up judgment without further mo- 
tion, if the plaintifip fail in going to 
trial pursuant to undertaking. 0*Do- 
nohoe v ODonohoe 9 

7 Where a cause has been entered for 
trial, but not tried, and the plaintiff has 
been guilty of no default, by withdraw- 
ing the record, or otherwise, the defend- 
ant cannot have judgment as in case of 
a nonsuit ; his remedy is to bring the 
case to trial by proviso. The rule, in 
this respect, is the same both in town 
and country causes. Wright and Perrin 

Y Hodgeiis 268 

8 A rule to stay proceedings until the 
payment of costs of not proceeding to 
trial, pursuant to notice, must be vacated 
before the defendant can apply for judg- 
ment as in case of a non-suit. Rtad v 
Shew 269 
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9 The coart will set aside a regular judg- 
ment, where a party by a fatality has 
been prevented pleading in time; and 
althongh the time for pleading had been 
previously enlarged. Ryan v Francis 

154 

10 The court will set aside a judgment 
obtained on parliamentary appearance 
when there is a substantial question to 
be had between the parties, although no 
irregularity was alleged in the marking 
of the judgment or to entering the par- 
liamentary appearance. Heron v 

51 

11 Judgment— Hule for. FUzpatrkk v 
Fleming 238 

12 Judgment— Irreg^arity of. Dobson 
vM'Daid 236 
See title Warrant op Attorney, 1. 

13 Judgment — Scire Facias to revive. 
Wigmore v Wtgmore 103 

14 Judgment— Amendment of. Lyster 
V Campbell 294 

15 Vacating judgment in case of non-suit. 
Hawkestoorth v Boe 7 

16 Judgment — On jointbondand warrant. 
Anonymous 36 

17 Judgment as in case of non-suit — 
Compromise between parties. Clarke 
yO'Callaghan 345 

18 Judgment as in case of non suit- 
Notice of motion of. Anonymous 

345 

19 Judgment as in case of non-suit— 
Peremptory undertaking to go to trial. 
Gillman v Conrtor 346 

20 Judgment as in case of non-suit — Seal- 
ing record. Graydon v Reardon 350 

21 Application to revive judgment under 
statute of limitations and amend pleas 
after demurrer. Graham v Shaw 373 

JURAT 

Of an affidavit to hold to bail in the Court 
of Exchequer. Creal v Dickson 375 

JURISDICTION 

1 The Divisional Justices of the Head 
Office of Police of the city of Dublin, 
have jurisdiction to hear and determine 
at all times, ofifences committed in the 
county of Dublin against the excise 
laws under the 7 & 8 &. 4, c 53 — 
Pbrrin dubitante. The Queen v Pick- 
ering 269 



2 Jurisdiction — Compelling defendant to 
enter an appearance for a co-defendant 
out of. Williams v AnseU 277 

3 Jurisdiction in chamber — A jndge in 
chamber has no jurisdiction to set aside 
a demurrer although it should appear 
frivolous and filed for the purpose of 
delay. ScuUy v O'Brien 287 

JUSTICES OF PEACE 

One month's notice of action against ju8« 
tice of peace. Kelly v ColUs 67 

See titles Portrieyb, 

Jurisdiction, 1. 

JUSTIFICATON (PLEA OF) 
SUntart V Lynar 193 

LACHES 

Laches— Guarantee — Costs-— Bill of Ex- 
change — Practice. Sinclair y BameU 
and Mogey 46 

LANDLORD AND TENANT 

New trial between 

Purcellv Nolan 258 

2 Notice to quit. Where in an ejectment 
on the title an agreement was given in 
evidence, whereby the defendant agreed 
to hold the premises for six years, which 
had just expired when the ejectment 
was brought, and by which he was 
to have the option of renewing for 
six years longer, and was bound to give 
six months' previous notice, if he in- 
tended to give up possession at the ter- 
mination of the first six years, which 
it appeared he did not give ; — Held^ 
that the defendant was not entitled to 
a notice to quit. Lessee Thompson ▼ 
Andrews 285 

3 Landlord and tenant — Agreement be- 
tween, to keep premises in repair. 
Nixon V Denham 100 

4 Landlord and tenant— New trial be- 
tween, for wrongful execution. Smith 
V Kellett 43 

See title New Trial, 3. 

LEASE 

See title Currbnoy. 

Lease— -Covenant for perpetual renewal 

of. Nixon V Denham 100 

And see title Covenint. 
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NEW TRIAL. 



LB8SBE 
For lires renewable for ever. 
Denham 

See title Covenant. 



Nixon y 
100 



LIVES RENEWABLE FOR EVER 
Nixon Y Denham 100 

See title Covenant. 

MAGISTRATES 

1 Action against. Sietcartr Lynar 199 

U Magistrates, divisional, joritdiction of. 

The Queen r Pickering 298 

See tiUe Jurisdiction, 1. 

3 Magistrates, rariance in name of, in an 

excise information. The Queen v 

HarU 112 

See title Certiorari. 

MALT 

Forfeiture of malt, found in unentered 

premises. The AUomey General y 

Dunn 357 

MANDAMUS. 

1 The court wOl not grant a mandamus 
to compel the treasurer of a fever hos- 
pital to appoint a qualified apothecary 
in the place of a person who was elec^ 
ed, although the latter is not duly qua- 
lified as an apothecary under the 31 G. 
3, c. 34. The Queen at the suit of 
Phelan v The Tveasurer of MUeheU- 
town Fever IIotpitaL 7 

2 Mandamus— Medical superintendents* 
qualification^- Dispensary— Mandamus 
to remove the names of two medical 
gentlemen, who had been elected as 
medical superintendents to an hospital, 
and place the name of a third candidate 
in hen thereof. The Queen v Fairt- 
lough and HaUaran 76 

3 Conditional orders for writs of manda- 
mus, to compel the minister and church- 
wardens of two parishes in the city of 
Dublin to applot upon the inhabitants 
under 33 G* 3, c 56. The Queen vthe 
Minister and Churchwardens of Sl 
Catherine's Parish 10 

4 A mandamus will be granted to compel 
magistrates to hear a second information 
for breach of the excise laws, although 
they have already dismissed one for the 
same ofi«nce, upon a technical objec- 
tion. The ComnUisioners cf Excise v 
tliompson 5 



5 Mandamus to Chvnd Canal Coupany 
to inspect books. The Queen v the 
Canal Company 337 

6 Mandamus — Appointment of applotlers 
under the late grand jury act. The 
Queen v Ckndmning 350 

MARINER 
Security for costs by, in a* replevin case. 
Corseadenr Stewart 110 

MARRIAGE 

Question of, in a case before the President 
of the Court of Conscience. Coghlan 
y Boland 63 

See title Prohibition. 

MEDICAL SUPERINTENDENTS' 
QUALIFICATION 
The Queen y Fairtlough 76 

MINISTERS' MONEY 
A pplotmen t for. The Queen y The Minis* 
ters cf Su Catherine's Parish 70 

MONTH'S NOTICE 
To a portrieve of a town or justices of the 
peace in an action for false imprison- 
ment. KeUy V Collis 67 
See title Portribvb. 

MOTION 

1 To change venue. Stewarty Lgnar \%i 

2 Motion to quash writ of replevin. 
Corseaden y Stewart 106 

3 Motion— ^Notice of motion for enter- 
ing judgment on award. Williams 
yJBruen 344 

4 Motion ^Notice of motion of judgment 
as in case of non-suit. Anonymous 345 

NEGATIVE PLEA 
Account stated-i-Tithe composition— > De- 
murrer overruled. Beresford v Lough" 
nan 364 

NEW COUNT 
New count adding to declaration* i2fy- 
nolds V Brady 27 

NEW TRIAL 

1 The Court of Common Pleas will not 
grant a new trial where the damagea 
would be necessarily nominal and no 

.title in question. PurceU y Nolan 258 

2 New trial— Motion for a new trial in 
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tai adton finr tolls^>Fomi of adioii. 
MMear w GLeary 73 

8 New trial between landlord and ten- 
ant — Wroagfol OTictioo of tenant — 
Sospenaioa of rent. SmkkrKelieti and 
KdUtt 43 

4 When the order for a new trial is ab- 
•olate in the first inttance. Doe r Ken- 
metfy 35 

NEW FORMS 

In asstai^ml — Pleading — Special demar- 
rer^Bill of exdiange. 3iUis v Bam- 
JSM 323 

NISI PRIUS TRIALS 
The Queen's Bench will not try special 
jury cases in the msi pnu$ days in 
term. 37 

NONPAYMENT OF RENt 
IB^^f^MDvaXior. Barclay^ 8fc.y Ejector 16 

NON-SUIT 

1 In an action for bill of costs. Dunne v 
y Tiemey 321 

2 Non -suit —judgment as in case of non* 
suit. Perrin w Hodgent 268 

3 Non-suit — Rule to stay proceedings — 
Judgment as in case of non-suit. Read 
T Shew 269 

4 Non-suit — Defectire service of notice 
of. Ptpper and Locke v Newenham 9 

5 Non-suit— .Judgment as in case of non- 
suit—Compromise between parties. 
Clarke v Caliagkan 345 

6 Non-suit — Judgment in case of non- 
suit — Sealing record. Graydon r Bear" 
don 355 

NOTICE 

1 Notice to quit by receiver. Crosbie v 
Barry 232 
Thompeon y Andrews 285 

2 Notice of bail— Defect of. Foudri- 
nier v Pike 2 

3 Notice of registry defective. In re 
Finlay 137 
In re Sinnott 138 
In re Savage 28 1 

4 Notice of registry after change of resi- 
dence. In re HaU 284 

5 Notice describing bail as house-holder. 
Anonymous 229 

6 Notice of bail defective. Williams v 
Ansdl 277 

7 Notice of dishonor of bill of exchange. 
Ledlie v LockhaH 89 



8 Notice^No distinction between the 
words, ** house-holder" and *< house* 
keeper," in a notice of bail, in tiie 
Exchequer. CougkUm v Devine 375 

9 Notice of motion of entering judgment 
on award. WUHams r Bruen 343 

10 Noticeof dishonor of bill of exchange- 
Waiver of. Brush V Hayes 327 

11 Notice of motion of judgment as in 
case of non-suit. Anomywums 345 

NUL TIEL RECORD 

Judgment — Scire &cias — Plea. Adminis* 
traiors of Kdiy v Dofy>hin 352 

See title Ordbr, 1. 

OBLIGOR 
Debt on bond against heir of obligor. 
Hewitt V M*Geown 84 

OFFICER 
Officer of banking company suing public. 
Eeify v Whittaker 28 

OMISSION 
The omission of the words, ** quod recupe- 
ret^* in a writ oi scire facias to revive a 
judgment — Heldy bad on special de- 
murrer. Moriarty v WUson 52 

ORDER 

1 That no plea of nul del record or de- 
murrer be received by the officer with- 
out the certificate of counsel 98 

2 Order — Payment of duty on orders. Bo- 
gers v Dafy 36 

3 Order — Rules as to shewing cause 
against conditional orders n 76 

OWNER 
See title Rbgistry* 

OYER 

Role for— >Effect of — The rule for oyer 
does not stop the entering of the rule 
for judgment, although it stops the en- 
tering of the judgment itself. Fitzpa* 
trick V Fleming 238 

PARTY AND PARTY 

Costs of. Jones v Conyngham 



10 



PARLIAMENTARY APPEAR- 

ANCE. 
Judgment on parliamentary appearance. 
Heron v 5 1 
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PART AND PARCEL 

Qaestion of in ejectment. Lsesee Earl of 
LUtotoeU V Ejector 313 

PARTNER 

1 Affidavit to hold to bail by. Horwood v 
Power 203 

2 Out of jariBdiction. Assignee of Wil- 
liamsY Ansell 277 

3 Partners and joint stock company — Right 
to inspect books of such company. 7^0 
Queen v The Canal Company 837 

PAYMENT - 

1 Of duty on orders. Rogers v Dalg 36 

2 Plea of payment is a bad plea to a scire 
facias on a recognizance. The Queen v 

Daly and Walker 381 

PENALTIES 

Excise. The Queen v Harte 112 

The Attorney General v Dunn 357 

PEREMPTORY UNDERTAKING 

To go to trial. O'Donoghoev O'Donoghoe 9 
GiMmanv Connor 346 

PLEADING 

Debt on bond against heir of obligor—- Ex- 
ecution and satisfaction for debt. Hewitt 
V 3f*Geown 84 

2 Where upon an action by the assignee 
of a bond, executed in pursuance of a 
writ of replevin issuing out of Chan- 
cery, the declaration stated that the con- 
dition of the bond was to prosecute the 
suit " with effect and without delay," 
and the defendant pleaded that he did 
prosecute the suit ** without delay,'' 
upon demurrer to the defendant's 
pleas, it was admitted that they were 
bad, but it. was objected that the de- 
claration was also bad on general 
demurrer, for not stating that the bond 
was executed upon a distress for rent : 
ffeldf that the defect in the declaration 
was cured by the implied admissions in 
the defendant's pleas of the plaintiff's 
right to sue. Igoe v OHara 1 b^ 

3 Pleading Consideration — Collateral 

promise — Payment of costs^Discharge 
from custody. Blakeney ▼ Ware 246 

4 In an action against a magistrate, the 
court will not Set aside a special plea of 
justification filed in addition to the ge- 



neral issue, although all the special 
matter could be given in evidence under 
the general issue. Stewart v Lynar 193 

5 Pleading — Use and occupation. 

See title New Trial. 

6 Pleading— Time for pleading enlarged. 
9yan v Francis 154 

7 Pleading — Demurrer— Tithe composi- 
tion. 

See title Tithe CoMPosmoN, I. 

8 Bill of exchange — Acceptance — Evi- 
dence—Notice of dishonor. LedUe v 
Lockhart 89 

9 Evidence— -Co-partner and change of 
officer. Keily v Whittaker 28 

10 Pleading — Nul tiel record — Scire fa- 
cias ^V^rmnce — Scire facias to revive. 
Administrator of Kelly v Dolphin 352 

1 1 Pleading — Statute of limitations in an 
action for tithes under 1 & 2 Vict* Ber- 
resford v Lovghnan 364 

12 Pleading — Special demurrer — New 
forms in assumpsit — Bill of exchange. 
MUls V Bamfkld 323 

PLEAS 

1 Application to amend pleas after de- 
murrer. Graham v Shaw 373 

2 Plea of jurisdiction of the Court of 
Conscience. 

See title Prohibition. 

PARTICULARS OF SET-OFF 

Affidavit of. Wilson v Ramsay 37 

POLICE RATES 
Assessment for, on the quays of Belfast. 
Tomb V Commissioners of Police 164 

PORTRIEVE OF A TOWN 
A portrieve of a town is not entitled to a 
month's notice before action brought 
under 43 G. 3, c. 143, s. 1, not being 
included in the words "justices of the 
peace, or governor or deputy governor 
of any county or place in Ireland." 
Kelly V Collis 67 

PRACTICE 
ACCOUNT, Sequestrator's —Jurisdic- 
tion of court to make sequestrator ac- 
count 118 



ACTION against a magistrate 



193 



AFFIDAVIT. Amendment of affidairlt 
to ground motion to revive a ja<%- 
ment 103 
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2 An affidavit cannot be referred for pro- 
lixity on the law side of the Exchequer 
without order of court. Kavanagh v 
Sexton 236 

3 Affidavit of particulars of defendant's 
set-off 37 

4 Affidavit of service of writ of habeas 
corptis 1 

5 Affidavit of service of notice, stating 
dwelling- house of atUtmey, instead of 
registered lodgings, defective. Assig- 
nee of Pepper Sf Locke v Newenham 9 

6 Affidavit to hold to bail on Promissory 
note giving only initial of defendant's 
Christian name, defective 242 

7 Affidavit to hold to bail — Jurat. Creal 
V Dickson 375 

8 Affidavit to hold to bail — Partnership 
account 203 

9 Affidavit to hold to bail by an assignee. 
Affidavit bad in any part is bad for the 
whole — 6th New General Rule 24 

10 Affidavit to hold to bail by adminis- 
trator for rent 23 

1 1 Affidavit to hold to bail in a bill of ex- 
change, not inserting the words, *< or 
order;* Held defective 39 

12 Affidavit to hold to bail on a bill of ex- 
change — In indorsee against acceptor, 
it must state indorsement to plaintiff 62 

AMENDMENT in chamber, of declara- 
tion in ejectment. Lessee of an infant 
by his Guardian v Smith 380 

2 Amendment, by adding additional avow- 
ries 79 

3 Amendment of declaration — Attaching 
attorney's name 159 

4 Amendment of declaration, by adding 
a new count after second term 27 

5 Amendment of ejectment where no de- 
fence has been taken 117 

6 Amendment of judgment — mistake in 
name of party 294 

7 Amendment of sheriff's return 200 

ARREST— Prisoner — Habeas corpus^ 
Writ 241 

ARGUMENT— Setting down case for 
argument 8 

ASSESSMENT— Conditional orders- 
Mandamus to churchwardens to make 
assessment 230 



ASSIGNEE— Insolvent taking defence to 
ejectment brought by his assignee— Se- 
curity for costs 230 

ATTACHMENT for contempt to a writ 
of habeas corpus I 

ATTORNEY— The 8th General Rule 
does not apply to an attorney giving se- 
curity for costs 294 

2 Attorney's name — Amendment of de- 
claration with attorney's name 159 

3 Attorney — Registered lodgings of 9 

4 Attorney — Service of order on 9 

AVOWRIES— —Amendment, by add- 
ing additional avowries in a replevin 
case 79 

AWARD for solicitor's costs 40 

2 Award — Entering judgment on. Wil' 

liams V Bruen 344 

BAIL — An attorney can be bail for seco- 
rity for costs, agreeable to the 8th Ge- 
neral Rule 294 

2 Bail — Distinction between the terms 
liouseholder and housekeeper in giving 
bail in Queen's Bench 2 

3 Bail for co-partner — Defendant out of 
jurisdiction— Notice of bail 277 

4 Bail — Notice of bail, in which the bail 
are described as householders, is suffi- 
cient, overruling a case in Q. Bench, in 
Foudrinier v Pike [see p. 2] 229 

5 Bail in error coram vobis 355 

6 Bail — ^Jurat Creal v. Dickson 375 

7 Bail— Affidavit to hold to. 

^Sec Affidavit, 6, 7, 8, 9, 10, 11, 12. 

BILL of Exchange — Affidavits to hold to 
bail on bills of exchange. 39, 62, 116 

2 Gurrantee for payment of a bill of ex- 
change 46 

3 Application to change the venue in an 
action on a bill of exchange 116 

BOND and Warrant -Entering judg- 
ment on 36 



CERTIFICATE of Counsel 



98 



CHAMBER— Amendment of ejectment 
in chamber 379 

2 Jurisdiction in chamber to take demur- 
rer o£F the file 379 
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CHURCHWARDENS— Maodamud to 
churchwardens to make assessment 70 

COMPROMISE between parties. 

Clarke r CaUaghan 345 

CONDITIONAL ORDERS, 9, 70, 115 
CONSENT, for nonsuit 7 

CONSOLIDATION of defences 97 

CORAM VOBIS— Bail in error. White 
V MulhaU 354 

COSTS— Award for cosU 40 

2 Costs of non-payment of bill of ex- 
change 46 

3 Costs of conditional order 115 

4 Costs of motions 9 

5 Costs of special jury 201 

6 Costs --Recognixance for costs 294 

7 Costs — Security for by a mariner 110 

8 Costs^ — Security for costs in ejectment 
cases 6, 72, 230 

9 Costs — Taxation of between party and 
party 10 



COUNSEL'S Fees 
■ Name 

COUNT-New 

CRIMINAL LAW 



10 
159 

27 

292 



DECLARATION— Amendment of de- 
clarations 27, 159 

DECLARING against prisoner 239 

DEFENCE 313 

2 Defences — Consolidation of 97 

DEFENDANT out of jurisdiction 277 

DEMURRER— Taking o£F the file in 
chamber. In re (/Brien 379 

2 Demurrer — Frivolous 8, 295 

3 Demurrer— Order respecting demur- 
rer 98 

4 Demurrer, Special — Writ — Scire fa- 
cias 52 

DILATORY PLEA 178 

DISCONTINUING Suit- Discontinu 



ing suit under 1 k 2 Ftc^.— Hthe com* 
position —A pplotment 318 

DISTRESS for rent 258 

DUTY— Payment of on orders 86 

EJECTMENT Consolidation of de- 
fences in ejectment 97 

2 Ejectment — Amendment of in chamber. 
Lessee (fan Infant r Smith 380 

3 Ejectment on the title— Changing re- 
nue 161 

4 Ejectment on the title^Amendment 
of 117 

5 Ejectment— Security for costs 6, 72 

6 Ejectment — Senrice of summons in 

114, 291 

7 Ejectment— Substitution of senioe 

38, 160 

8 Ejectment— Taking defence to 313 

ENTERING judgment on award. Wil- 
liams y Bruen 344 

FEES— Counsel's 10 

FORGED bond and warrant 244 

FRIVOLOUS Demurrers 8, 295 

2 Friyolous demurrers-Taking off tiie 

file— Jurisdiction in chamber. In re 

(TBrien 379 
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GUARANTEE for payment of biU <^ ex- 
change 46 

HABEAS CORPUS — Writ— Prisoner 

241 
2 Habeas Corpus-Serrice of writ of 1 

INDORSEMENT on bill of exchange 62 

INFORMATION before magistrates 292 

INITIALS of name in an affidavit to hold 
to bail 242 

INSOLVENT— Security for costs by in* 
solvent — Ejectment — Assignee 230 

J UDGMENT— Amendment of 294 

2 Judgment as in case of nonsuit — Pe« 

remptory undertaking to go to trial 9 
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8 Judgment as in case of nonsait^Con- 
didonal orders — Costs 115 

4 Jadgment as in case of nonsuit — Trial 
by proviso 268 

5 Jadgment as in case of nonsuit — Notice 
of motion. Anonymous 245 

6 Judgment as in case of nonsuit — Com- 
promise between parties. Clarke v 
CaUaghan 345 

7 Jadgment as in case of nonsuit— Pe- 
remptory undertaking to go to trial. 
GiUman v Connor 346 

8 Jadgment as in case of nonsuit — Seal- 
ing record. Graydon v Reardon 355 

9 Jadgment as in case of nonsuit — Rule 
to stay proceedings 269 

10 Jndgment^Entering of on award. 

344 

11 Judgment in replevin 154 

12 Judgment«-> -Marking of — Dilatory 
plea 178 

13 Judgment — Joint, on bond and war* 
rant 36 

14 Judgment on forged bond aud war- 
rant 244 

15 Judgment — Reversal Affidavit— 

Scire facias 1 03 

16 Judgment — Revival of, under statute 
of limitations 295 

17 Judgment-— Revival of — Scire fa- 
das 296 

18 Judgment — Rule for oyer 238 

19 Judgment — Vacating of, as in case of 
nonsuit — Consent 7 

JOINT BOND and Warrant— Judg- 
ment on 36 

JURISDICTION— Defendant out of— 
Co-partners— Notice of bail 277 

2 Jurisdiction in chamber, to take demur- 
rer oflF file. ScuUy v OBrien 379 

L ACH ES— Bill of exchange 46 

LANDLORD and Tenant— Distress for 
rent— Trespass— New trial 258 

MAGISTRATE— Action against 1 93 
2 Informations before 292 

MANDAMUS to make applotment 70 

MARKING Judgments— Dilatory plea 

178 



MARINEIU-Security for cosU by 1 10 

MOTION for new trial 35 

2 Notice of, for judgment as in case of 
nonsuit. Anonymous 345 

3 Motion to enter judgment on award. 

344 

NEW COUNT— Amending declaration, 

by adding 27 

NEW TRIAL between landlord and ten- 
ant 258 
2 NEW TRIAL— Motion 35 

NUL TIEL RECORD, Plea of 98 

NISI PRIUS TRIALS— Special Jury 
cases — Sittings af^ term 37 

NONSUIT, consent for 7 

2 Judgment as in case of, 9, 115, 268, 

269, 345, 346, 355 

NOTICE of bail. Householder h house- 
keeper 2, 229, 277 

2 Notice of entering judgment on award. 
Williams v Bruen 344 

3 Notice of motion for judgment as in 
case of nonsuit. Anonymous 345 

ORDER as to certificate of counsel 98 

2 Order — Rule as to shewing cause 
against conditional. 

^M Equity volume of this work [p. 76] 

3 Orders — Payment of duty on. 36 

See title Nbw General Orders, 
Equity volume [p. 217.] 

OYER — Rule for oyer, effect of in enter- 
ing rule for judgment 238 

PARTICULARS of set-off— Affidavit is 
required on motion for particulars of 
set-off 37 

PART and Parcel— Mode of tScing de- 
fence to — Ejectment — Part and Par- 
cel 313 

PARTY and Party— Taxation of cosU 
between party and party 10 



PAYMENT of duty on orders 

C 



36 
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PEREMPTORY and^rtakiDg to go to 
trial — Judgment as in case of nonsuit 
GDonoghoe v O'Donoghoe 9 

Gillman y Connor 346 

PRISONER — Declaring against prisoner 
being in custody more than two terms 

289 
3 Detainer against prisoner 241 

PROVISO— Trial by proviso— Judg- 
ment as in case of non>suit 268 

RECOGNIZANCE— An attorney secu 
rity for costs for plaintiff out of juris- 
diction 294 

REGISTERED Lodgings— A ffidayit— 
Service of notice of motion, stating 
^^ dtoellinp-hottse' of attorney, instead 
of *< registered lodgings^** defective 9 

REPLEVIN— Amendment of replevin 
by adding avowries 79 

2 Replevin -Setting aside regular judg- 
ment in replevin 154 

REVIVAL of Judgment. No interest 
having been paid on a judgment within 
twenty years, and only a written ac- 
knowledgment given since the expira- 
tion, the court will not issue a sdre fa- 
cicu to revive 295 

2 Scire facias to revive a judgment more 
than twenty years old, and no interest 
or any other payment made within that 
period 296 

RULE as to certificate of counsel 98 

2 Rule for oyer — Effect of in entering 
judgment 238 

3 Rule to stay proceedings^Judgroent 
as in case of nonsuit 269 

SCIRE FACIAS, Scire facias to revive 
judgnfient— ^Service of order five days 
beforrf^rm, defective 9 

2 Scire facias to revive judgmejit*-Sub- 
stitution of service of order on receiver 

38 

3 Scire facias to revive judgment — Omis- 
sion of the words " quod recvperef in 
the writ defective on special demur- 
rer 52 

4 Affidavit to issue a scire facias must 



state the name of the party for wluun 
interest on the judgment was piud 103 
5 Sdre facias to revive judgment, no in- 
terest having been paid for upwards of 
twenty years 296 

SEALING record — Judgment as in case 
of nonsuit. Graydon v Eeardon 355 

SECURITY for costo in an action of re- 
plevin—A mariner will not be required 
to give security for costs 110 

2 Defendant in ejectment having a lease 
for 21 years, bnt determinable at the 
end of any year will not be required to 
give security for costs 6 

3 A tenant will be required to give tecuis* 
ity for costs under 1 G^. 4, c 87, al- 
though there are laches on the part of 
the landlord 72 

4 An insolvent defendant in an ejectment 
will not be required to give security for 
costs 230 

5 Security for costs by defendant in eject- 
ment OH the title, setting aside. Lessee 
Stewart v Bartholomew 377 

SEQUESTRATOR. The court treats 
sequestrators as its officersand will there- 
fore make them account 118 



SERVICE. Affidavit of service of notice 
stating dwelling-house of attorney and 
not registered lodgings defective 9 

2 Service of conditional order on defend- 
ant's attorney ^ve days before term de- 
fective. Murphy V Lord Carberry 9 

3 Service of summons in ejectment on 
brother of defendant deemed good ser- 
vice 1 14 

4 On service of summons in ejectment, 
the court on proper affidavit will deem 
service by posting, &&, good 291 



SERVICE of writ of Habeas Corpus. If 
the writ be not personally served, the 
affidavit of service must state it was 
served on a servant or agent of the 
party to whom directed at the house 
where the person is detained 1 

SET OFF. An affidavit is required for 
particulars of set off 37 
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SETTING ASIDfi regular judgment 

ID replevin 154> 

SETTING DOWN for argument 8 

SHERIFF'S RETURN 200 

SITTINGS after term 37 

SPECIAL JURY costs of 201 

SPECIAL JURY CASES 37 
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STATUTE of limitations— Revival of 
judgment under 295 

STAYING proceedings 269 

SUBSTITUTION of service in eject- 
ment 88 

2 Of service of conditional order — Scire 
Facias 38 160 

3 Of service of writ on father of de- 
fendant 99 

SUIT-— Discontinuing suit for tithe-com- 
position under 1^2 Vict, c 109, 
s. 1 318 

TAKING DEFENCE to ejectment- 
Part and parcel 313 

• TAKING OFF THE FILE— Taking 
frivolous demurrer off the file 295 

TAXATION of costs between party and 
party 1 

TERM-— Service of scire facias five days 
before 9 

TRIAL by proviso — Judgment as in case 
nonsuit 268 

2 New 35 

3 Peremptory undertaking to go to 
trial 9 346 

VACATING judgment as in case of 
nonsuit 7 

VENUE — Application to change venue in 
an action on a bill of exchange re- 
fused 1 16 



2 Application to change the venue when 
the defendant had two verdictSi re- 
fused 161 

3 Where the venue has been changed, the 
party seeking to retain the venue is 
not bound to come in within four days 
after the rule to change 293 

WARRANT— Bond and warrant « not 
jaintf'* and several 36 

WRIT— Writ of detainer— /WW* Car- 
pus 241 

2 Writ — Omission of the words quod 
recuperety in writ 99, 52 

PREMISES 
Covenant to keep in repair, and inspection 
of. 

j9«e title Covenant. 

PRESENTMENT 
Of bill of exchange. Sinclair v Bar- 
neti 4.6 

PRISONER 

1 Declaring against. Although a de- 
fendant has been in the custody of 
the sheri£F on mesne process for two 
terms, without any declaration hav- 
ing been filed against him, he is not 
entitled, under the 8 Anne, c. 9, Jr. to 
his discharge from custody. The de- 
fendant, according to the practice in 
Ireland, may, at any time within two 
terms aft;er his arrest, put the usual 
two-day rule on the plaintiff to declare 
against him ; but if he suffers two terms 
to pass without serving such rule, he 
must have himself removed by habeas 
corpus into the custody of the marshal, 
before he can rule the plaintiff to de- 
clare. Note. A different practice pre- 
vails in England. ODonneU v Swee* 
ney 239 

2 Prisoner— Removal of by habeas cor^ 
pus. Anonymous 241 



PROVISO 
Trial by. Perrin v Hodgens 



268 



PROLIXITY 

Referring affidavit for. Kavanagh v Sex- 
ton 236 
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PROHIBITION 

A prohibition does not lie to the Presi- 
sident of the Coort of Conscience to re- 
strain him from proceeding in an action 
of debt, in which the question of mar- 
riage arises incidentally. CoqKlan v 
Boland 63 

PROMISSORY NOTE 

Agreement stamp — Evidence of set-off — 
Accommodation bill of exchange. Ha- 
mikan v Goold 171 

QUAYAGE 

Assessment of police rates on. Tomb v 
Commissioners of Police. \ 64 

RECEIVER 

1 Aothority of receiver to serve notice to 
quit. Crosbie v Barry 232 

2 Receiver. Evidence of appointment 
of. Ibid 

RECOGNIZANCE 

Scire facias on a recognizance — Plea 
thereto — Payment is a bad plea to a 
scire facias on a recognizance. The 
Queen v Daly Sf Walker 381 

REFORM ACT 

Registering anew under. 

See title Registry, passim. 

REGISTRY 

1 The bare production of his former cer- 
tificate by a party seeking to register 
anew under the 27th section of the Re- 
form Act (2 h S W.4f, c. 88,) wiihout 
any examination upon oath, amounts to 
prima facie evidence* of his right. Any 
person qualified under the 18th section 
to oppose a claim of original registry, 
may oppose a claim of renewal of re 
iristry ; and insist that the person pro- 
ducing the certificate, whether he be 
the claimant himself or his agent, shall 
submit to examination. In such cases 
of registry anew, no affidavit need be 
made by the claimant. When a claim- 
ant has been rejected by the barrister 
for any other cause than insufficiency of 
value, the duty of the Appellate court 
is, not to hear the case de novo, but 
merely to examine and decide upon the 
validity of the c^se assigned. A claim- 



ant seeking to register anew nnder the 
27th section of the 2 & S FF. 4p, c 88, 
may cause* his certificate to be produced 
by an agent, without his necessarily ap- 
pearing in person. The bare produc- 
tion of such certificate by a third party 
is evidence of agency, and entitles him 
to claim a new certificate without any 
examination on oath, unless such exa- 
mination be required by some person 
qualified to oppose a claim ^f registry. 
In re Seton, and In re M^Cleland 1 19 

2 A party seeking to register anew, nnder 
the 27th section of the Reform Act 
ought to give in evidence the original 
certificate. It is not enough to refer to 
the original affidavit. In re Rafferty 279 

3 The order of rejection of a claim to re- 
gister, when not grounded on insufficien- 
cy of value, ought to state the reasons 
which have influenced the court below 
in making it, and also so much of the 
facts of the case as bear upon those rea^ 
sons. A notice, giving the description 
of the premises as in << Upper or Lower 
C.-street," £^(0^ insufficient. In re Sa- 
vage 281 

4 Where the claimant's residence was 
stated in the notice of registry to be in 
<< North Cumberland-street," and it ap- 
peared there were two streets, viz., '^ Up- 
per N.Cumberland -street" and "Lower 
N. Cumberland-street," the notice was 
held defective. In re Finlay 137 

4 An administrator and one other of the 
next of kin lived in the house of the in- 
testate. The administrator was allowed 
to register as a householder, it not 
clearly appearing that the occupation of 
the next of kin was in respect of his dis- 
tributive share, so as to make it a joint 
occupancy. In re Daly 283 

5 The notice of registry stated the claim- 
ant's residence to be in ** Bishop-st.," 
without stating whether it was in the 
city or county of D., the claimant ac- 
tually residing in the county. By a rule 
of the Registering Barrister's Court, 
where the county was not mentioned in 
the notice, the presumption was, that the 
residence was in the city-^Heldf that the 
notice was defective, as misdescribing 
the claimants residence. In re Sin- 
nott 138 

6 Of Freemam. R. A. D. claimed to be 
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registered as a person entitled to vote at 
elections of a member to serve in par- 
liament for the city of Dublin, as a free- 
man by birth, and produced a certificate 
of admission as a freeman by birth, ad' 
mitted at Michaelmas assembly, 1838, 
signed by the Town Clerk. Claimant 
having been sworn, was examined as 
to having taken the usual oaths before 
the Lord Mayor and Sheriffs, and his 
having obttrined the Town Clerk's certi- 
ficate of admission produced by him, but 
refused to answer any questions upon 
cross-examination touching the validity 
of his admission to the corporation in 
such capacity, for which reason he was 
rejected by the Registering Barrister — 
HM by the twelve Judges, that he was 
riffhtly rejected. The validity of the 
admission of a freeman claiming to re- 
gister under the 2 & 3 FT. 4, c 88, may 
be questioned at the registry. In re 
Disney^ appellant 139 

7 Change of residence. Where a party 
having served notice of registry as a 
freeman changed his residence, he need 
not serve a new notice, although a suffi- 
cient time for so doing may intervene 
before the last day for serving notices. 
In re Hall 284 

8 A salaried derk occupying a house in 
such capacity is not entitled to register 
thereout as a householder. In re Gor- 
man 282 

REGISTERING ANEW 
Under 2& 3 JF. 4.,c88. 

See title Registry, I. 

RENT 

See title Currbngv. 

REPEAL 

Of Grand Jury rates and assessments in 
certain localities under 6 & 7 W. 4}. 
Jones V Hayes 34 1 

REPLEVIN 

1 A defendant in replevin allowed to 
amend, by adding a dditional avowries. 
Additional avowries filed in April, 1836. 
O'Connor v Bentley^ assig, of M^ Grane 
and others 79 

2 A writ of replevin will not be quashed 
where it issued to get back goods which 



the defendant obtained by virtue of a 
contract to convey them over the sea 
for the plaintiff, there being questions of 
law and questions of fact jvhich can be 
tried in the action. Corscaden v Stew' 
art 106 

3 Replevin — Action on replevin bond. 
Igoe V OHara 156 

4 Replevin— -Setting aside regular judg- 
ment in. Ryan v Francis \ 54 

RETURN TO A WRIT 

See title Sheriff, 1. 

RIGHT 

1 Of re-entry. Thompson v Home 179 

2 Right to inspect Grand Canal Compa- 
ny's books — Mandamus to enforce. The 
Queen v The Canal Co. 337 

RECOGNIZANCE 

Bail of, for costs. Anonymous 294 

RE-ENTRY 
Into premises. Thompson v Home 179 

REGISTERED LODGINGS 

Of attorney. Pepper and Locke v New- 
enham 9 

RELEASE 

By sheriffs* bailiffs. Dwyer v M*Keogh 

3 
See title Sheriff. 

RULE 

1 S8th New General, as to bonds and 
warrants of attorney. 

See titles Order, 1. 

Warrant of Attorney. 

2 Rule to stay proceedings. Read v 
Shew 269 

SATISFACTION OF DEBT 

Hewitt V M'Geown 84 

SCIRE FACIAS 

1 Practice — Sheriff's return— Amend- 
ment. O'Brien v Fitzgerald 200 

2 Scire Facias Practice — Service.-^— 

Gou)er v Brett 8 

3 Scire Facias — Practice — Service. Hill 
V StatoeU 104 

4 Scire Facias — Practice — Writ — Special 
Demurrer. Moriarty v Wilson 62 
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SPECIAL JURY, &c. 



5 Scire Facias^^Prftctice Sabstitation 

of service. Mollo^ r Chrhe 38 

6 Scire Facias — Practice — Affidavit of 
serrice-^iidgineiil. Wigmare v Wig- 
mare 103 

7 Scire Facias — Pajrment is a bad plea to 
scire fecias on a recognisance. The 
Queen v Daly and Walker 381 

8 To revive judgment under the statute 
of limitations, 3 & 4 7F. 4, c. 27— -Ap 
plication to amend pleas after demurrer. 
Graham v Shaw 373 

SEALING RECORD 

Judgment as in case of nonsuit. Graydon 
y Eeardon 355 

SECURITY 

1 For costs by defendant in ejectment. 
Lessee Evans v Reiify 230 
Lessee^ Henderson v Haghan 231 

2 Security for costs — Mariner in a reple- 
vin suit. Corscaden v Stewart 110 

3 Security for costs in an ejectment. 
Flynn v Ejector 72 

4 Security for costs in ejectment^^ Yearly 
tenancy. Devonshire v Ejector 6 

5 Security for costs by defendant in eject- 
ment on the title, setting aside defence. 
Stewart v Bartholomew 

See title Costs. 

SEQUESTRATORS ACCOUNT 
The court treats a sequestrator as its of- 
ficer, and as such it will make him ac- 
count before it on a summary applica- 
tion. Waldron v GarreU 1 18 

SERVICE 
Of summons. Service of the summons 
in ejectment, by serving the brother 
of the defendant, deemed good service 
under the circumstances. Lord Talbot 
de Malahide v the Casual Ejector 114 

2 Service of summons in ejectment. 
Derby v Ejector 291 

See title Ejectment. 

3 Service of sdre facias. Service of a 
scire facias to revive a judgment need 
not be personal. Service of this writ, 
by throwing it into the defendant's yard 
through an open in the gate was deemed 
good service under the circumstances of 
this case. HiU v Stawdl 104 

4 Service of scire facias five days before 
term. 

SeeX\i\Q Conditional Order. 



5 Service of notice. Pepper if Locke v 
Newenham 9 

6 Service of wi*it of habeas corpus. In re 
Wildridge 1 

setting down for argu- 

ment 

Gower v Brett 8 

SET-OFF 
Set-o£P to the payment of an accommoda- 
tion note — Penalty — Stamp Agree- 
ment. Hamilton y Goold 171 

SHERIFF 

i A sheriff will not be ordered to make a 
return of a writ of ca. so. against three 
defendants, where he has arrested two 
of them, and the plaintiff entered into a 
compromise with one of the defendants 
and took securities from him for part of 
the debt, and then dischai^ed him, and 
the other defendant escaped ; and where 
there were contradictory affidavits as to 
whether the bailiffs who effected the ar- 
rest were or were not the special bailiffs 
of the plaintiff. Dwyer v M^Keogh and 
others S* 

2 Sheriff's return to scire facias. O'Brien 
V Fitzgerald 200 

SHERIFFS BAILIFFS 

See title Shbiuff, 1. 

SHIP 

1 Trover to recover shares of. Knight v 
Coates 53 

2 Ship — Replevin to take goods out of. 
Corscaden v Stewart 101 

SITTINGS AFTER TERM 

87 

SOLICITORS COSTS 

Award for. 

See title Attorney. 

SPECIAL DEMURRER 
To writ of scire facias. Moriarty v Wil- 
son 52 

SPECIAL BAILIFFS 
See title Sheriff, i. 

SPECIAL JURY CASES 
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SPECIAL PLEA 
Siewart v Lynar 
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SPECIAL DEMURRER 

Pleading — New forms in assumpsit — Bill 
of exchange. Mills r Bamfield 323 

STAYING PROCEEDINGS 
Rule for. BeadY SJtew 269 

STAMP DUTY ON ORDERS 

The court will oot allow a party to avail 
himiself of an order made in the preced- 
ing term on which the stamp duty has 
not been paid. Lesiee Rogers v Ddly 36 

STAMP 
As a£Fect8 naemorandums and promissory 
notes. Hamilton y Goold 171 



Rule to. 



STOP 

JReadv Shew 



269 



STATUTE 

1 8 E4w, l,c 13. Marriage of in^t — 
Evidence of wife against husband. 

. Tucker v Yore 301 

2 5 Edw. 4 — Hen. 4, c. 4. Question on 
the currency of Ireland and England — 
Rent — Lease — Covenant Neville v 
PonsoTtby 204 

3 3 Hen. 1, c 2. Evidence of wife 
against husbands-Abduction — Witness 
— Criminal law. Tttckery Yore 301 

4 15 Hen. 1. s. 3. Registration of free- 
inen.-«Corporation — Member of parlia- 
ment. Jn re Disney 139 

5 28 Hen. 8, c. 10. Interested witness — 
Evidence ~ Criminal law. Tucker v 
Yore ^ 301 

6 4& 5 P. ^ ilf. c. 8. Abduction and 
marrying an heiress Ib§d 

7 43 Eliz. Local assessments. Tomb v 
Commissioners of Belfast Police 164 

8 3 Jac. 1, 22 c 47, s. 16. Jurisdiction 
of Court of Conscience — Removal of 
case to superior court. Coghlan v Bo- 
land 63 

9 19 Car. 1, s, 16. Action against Por- 
trieve — Month's notice. Kelly v Col- 
lis 67 

1 Car. ], Sess. 3, c. 8. Bail in error — 
Coram vobis to avoid unnecessary delay 
of execution. White v Mulhall 355 



11 \1 h 18 Cor. 2, c 12,8.3. 

12 7 W. 3, c. 26, s. 9 

13 6 AnnCi c 20, s. 1 1. Marking Judg< 
ment — Dilatory plea. Hogg v Arm- 
strong 178 

14 9 AnnCf c 15. Scire facias on a re- 
cognizance aad plea thereto* The Queen 
V Daly .381 

15 6 Amhc, e. 16. Preventing taking 
away and marrying children against 
consent of parents, &c. 7\ickier y 
Yore 301 

16 8 Anne, c. 9, Ir. similar to 4 & 5 FF. 
4* Af. c. 21, Eng. Declaration against 
prisoner, ff Donnelly Su?eeney 239 

17 11 Anne c. 2, s. 2. Preventing fraada 
by tenants. Lessees Thompson v Home 

179 

18 4 (t. 1, c 5. Bight of en^— Snr- 
render of part of premises. Ibid 

19 8 &. 1, c 4. Revival of judgments— 
Statute of limitations. Brady v Fitz^ 
gerald 295 

20 8 C7. ],G. 4. Revival of judgment of 
scire facias* Dillon v Kennedy 296 

21 8 G. 1, c. 4. Scire facias — Judgmeat 
— Vexations suit Graham v Shaw 373 

22 8 G^. 1, e, 6, sees. 5 and 4. Demurrer 
Effect of pleading over.-* Action in re- 
plevin bond. Jgoe v ffHara 155 

23 1 Cr. 2, e. 9. Freeman — Corporation 
-.-Registry. In re Seton 119 

24 5 6. 2, c 4, d. 1. Frauds by tenants — 
Renewal of leases. Thompson v Home 

179 

25 9 (7. 2, c 11, 8. 1. Chindestine mar- 
riage. Tucker v Yore 301 

26 15 G. 2, c. 8, s. 10. New trial- 
Landlord and tenant. Purcell v No* 
Ian 258 

27 25 G. 2, c 8. Evidence— Set-off. 
Hamilton v Goold 171 

28 b G.% c 20, s. 4. Establishment of 
infirmaries. The Queen v The Trea^ 
surer of an Hospital 7 

29 11 and 12 G. 3, c 31, s. 15. Inspec- 
tion of Grand Canal Company's books. 
77ie Queen v Canal Company 337 

30 28 G^. 3, c 31 s. 2. Judgment as in 

<»se of nonsuit Sealing record. 

Graydon v Beardon 355 

31 33 G. 3 Ir. c 42, s. 28. Debt on 
bond against heir of obligor-r-Insol- 
vent. Hewitt v M'Geown 84 

32 33 G. 3, c. 56, s. 2. Mandamns to 
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STATUTE 



TENANTS IN COMMON. 



make applotment. The Queen v The 
Ministers of St Catherine's Parish 70 
83 35 G. %c. 30, ». 31. Pleading— Con - 
gideration — Collateral promise. Blahe- 
ney v Ware 246 

34 40 (r. 3, c 37. Police assessment. 
Tomb V Commissioners af Police 1 64 

35 43 G. 3, c. 143, s. 1. Relative to 
justice of peace. Kellt/ v CoUis 67 

36 48 G. 3, c. 140, s. 2. Dublin Police- 
Jurisdiction of justices. The Queen v 
Pickering 298 

37 56 G. 3, c. 100, s. 2. Service of 
writ of Habeas Corpus. In re Wild- 
ridge 1 

38 59 G. 3, c 92, s. 4. Jurisdiction of 
magistrates. The Queen v Pickering 

298 

39 I G. 4, c 87. Security for costs in 
ejectment. Flynn v Ejector 72 

40 1 ^ 2 G^. 4, c. 59, s. 8. Relief of 
insolvent debtors. Aspinall v ArroU 

261 

41 1 &2 (r. 4, c 78. Acceptance of 
bills of exchange. Ledlie v Lockhart 89 

42 4 G. 4, c 63, 99, s. 34. Tithe-com< 
position. Pennefather v Lee 25 

43 6 6. 4, c 42. Bank officers. Keily 

V Whittaker 28 

44 6 (r. 4. c 79. Assimilation of cur- 
rency. Neville ▼ Ponsonby 204 

45 7 G* 4, c. 52, s. 1. Excise entry- 
Forfeiture of malt. Attorney Getieral 

V Dunn 357 

46 7 & 8 (r. 4, c. 53. Certiorari— Ex- 
cise penalties. The Queen v Hart 1 1 2 

47 3 & 4 fP. 4, c. 67. Statute of limita- 
tions. Brady v Fitzgerald 295 

48 3 & 4 PF. 4, c. 37. Church temporali- 
ties. Pennefather v.Lee 25 

49 3 & 4 ^. 4. c 91, s. 27. Special Ju- 
ries — Costs of. Coghlan v Carney 201 

50 4 & 5 fT. 4, c. 51, s. 6. Excise Pe- 
nalties. Attorney General v Dunn 357 

51 4 & 5 FT. 4, c. 78. Appointment of 
receiver. Crosbie v Barry 232 

52 6 & 7 FF. 4, c. 116, s. 1. Grand Ju- 
ry Rates— Repeal of in certain locali- 
ties. Jones V Hayes 341 

53 1 & 2 Vict. c. 109. Applotment of 
tithe composition — Discontinuing suit. 
Purcell V Wigmore 3 1 8 

54 1 & 2 Vict. c. 1 19 — Action for tithe 
composition — Pleading statute of limi- 
tations. Berresford v Loughnan 364 



STATUTE OF LIMITATIONS 

1 Pleading statute of limitations in an ac- 
tion for ^tithes— Statute I & 2 VtcL 
Berresford v Loughnan 364 

2 Application to revive judgment under 
statute, and to amend pleas after de- 
murrer. Graham v Shaw 373 

SUBSTITUTION OF SERVICE 

1 Substitution of service of the summons 
in ejectment refused under the circum- 
stances of the case. Lessee of Connolly 
V Ejector 38 

2 Service on the conusM>r of a judgment 
who has absconded from the country, of 
a conditional order for liberty to issue a 
scire facias to revive a judgment, will be 
substituted by serving his wife and son 
and receiver. MoUoy v Clarke 38 

3 The court will order service of a writ 
of capias ad respondendum to be substi- 
tuted where there have been several in- 
effectual attempts made to serve the 
defendant. Anonymous 99 

4 The court will deem the service of an 
ejectment for nonpayment of rent in 
Dublin, good service, the same having 
been posted on the premises, where aU 
the parties to be served cannot be dis- 
covered, and every person interested 
who could be disc6vered was served, 
and also the receiver. Lessee Barclay 
and Gumley v Ejector 160 

See titles Ejectment. 
Service. 

SURRENDER 
Of part of premises. Thompson v Home 

179 

SUSPENSION 
Of rent * Smith v KelleU 43 

• TAKING OFF THE FILE 
A frivolous demurrer. A judge in cham- 
ber has no jurisdiction to set aside a 
frivolous demurrer. SciUlyv O'Brien 

379 
TAXATION 

1 When costs subject to. Dunne v Tier* 
ney 821 

2 Taxation of costs between party and 
party. Jones v Conyngham 10 

TENANTS IN COMMON 

A vessel belonging to a number of part- 
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owners was forcibly taken by the mino- 
rity ont of the possession of the majo- 
rity, and sent Jby the former upon fo- 
reign voyages, on one of which it was 
ultimately lost : — Held^ that trover could 
be maintained. One tenant in common 
of a chattel cannot maintain trover for 
it against his co-tenant while the right 
of recaption remains, bat when that 
right has been pot an end to by the act 
of the co-tenant, the action of trover 
lies. Knight v Coates and others 53 

TENANCY 

1 In common. 

See title Will. 

2 In re Gorman 282 

3 Scully V OBrien 287 

TERM 

Service of scire facias five days before. 
Murphy v Carberry 9 

TITLE 
Ejectment on. 

See titles Ejectment, 4, 5. 
Venue. 
Will. 

TITHE COMPOSITION 

1 Action for tithe composition — Demur- 
rer — Pleading tenancy from year to 
year, and joint tenancy. Pennefather v 
Lee 25 

2 Applotment— -Commissioner. A.andB., 
joint commissioners appointed under 
Goulburn's Act (4 G. 4, c. 99), duly 
made and lodged a certificate of compo- 
sition, in 1831, but did not make any 
applotment thereon. A. having been 
subsequently appointed a sole commis- 
sioner under Stanley's Act (2 & 3 W. 
4, c. 119), adopted the certificate, and 
duly made and lodged an applotment in 
1833, pursuant to the latter act B. af- 
terwards affixed his signature in the re- 
gistry of the diocese to the applotment 
made by A. alone, as sole commissioner. 
Held^ 1st. — That A.'s applotment as sole 
commissioner under Stanley's Act was 
invalid and void, and that at the time of 
such appointment, and of his making 
the applotment as such sole commis- 
sioner, his authority as one of the joint 
commissioners originally appointed un- 



der Goulbnrn's Act was still subsisting 
and valid. 2dly. That the applotment 
made by A. as such sole commissioner, 
notwithstanding his intention to act in 
making it under Stanley's Act, must be 
taken to have been made by virtue of 
his valid authority under Goulbum's 
Act. 3dly. That B. had authority, by 
affixing his signature to the applotment 
made by A. alone, to adopt it as his own 
act, though he had taken no part in the 
actual duty of making it 4thly. That 
the applotment having been once made, 
it became the only standard for measur- 
ing the amount of composition payable 
by the parties liable thereto, and had 
reference back to the period of making 
such composition. Semble, that until 
the making of the applotment, it was 
optional with the party entitled to the 
composition, but not imperative on him 
to resort to the provisions of Gonlburn's 
Act regulating the payments of compo* 
sition according to the grand jury cess. 
Armstrong v KiUikelly 270 

3 Applotment Where an applotment 
book stated the quantity of land con- 
tained in each of several holdings and 
the gross amount of tithe composition 
charged thereon respectively, but omit- 
ted to specify the acreable amount of 
such composition — ^eld that the af- 
plotment was not therefore invalid. De- 
fendant on all former occasions paid his * 
composition for the said land, and pre- 
vious to the action promised to pay. — 
Heldy it was not open to him to object 
to the applotment. Purcell v Wig- 
more 318 

4 Where the rector of the parish was the 
sole claimant of the tithes. Heldy that 
a certificate of the tithe composition 
under the 4 G^. 4, c 99, s. 25, was suffi- 
ciently certain^ although it did not name 
or describe the party to whom such com- 
position or any portion thereof was 
payable. Lodge v Creagh 315 

5 Tithe Composition. Action for tithe 
composition since \ h 2, Vict, c. 119. 
Beresford v Loughnan 364 

TOLLS 

Action for the recovery of. Minhear v 
OLeary 73 
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WAIVER. 



TOTIES QUOTIES 
Coveoant for renewal. 

Sse title Landlord and Tenant. 

TRESPASS 

1 Action between landlord and tenant- 
Distress for rent. Purcell v Nolan 1258 

2 Trespass — Insolvent's assignee — Action 
against by insolvent. Agnail v Ar- 
raU ' 261 

TRIAL 
By proviso. Judgment as in case of non- 
suit. tVrig/U Sf Perrin v Hodgem 268 

TROVER 
To recover sbares of a ship— Tenants in 
common. Knight v Coutes 53 

See Tenants jn Common. 

TRUSTEE 
Aetieu by a trustee — Consideration ~ Col- 
lateral promise. Blaheney v Ware 246 

UNENTERED PRKMISES 

Forfeiture of malt found in unentered pre- 
mises according to excise laws, under 
statute 7 & 8 G. 4, and 4 & 5 RT. 4. 
The Attorney General v Dunn 357 

USE AND OCCUPATION 
Action between landlord and tenant — 
Wrongful eviction— Suspension of rent. 
SmUi V Aelleti 43 

VALUE 

Registering Barrister — Rejecting claim to 
register on the grounds of insufficiency 
of value. In re Savage 281 

VARIANCE 

The defendant sued under the 6 G^. 4, c 
42, was described in the commencement 
of the declaration as ** the nominal de- 
fendant for and on behalf of a certain 
society or co-partneV^hip called the 
Southern Bank of Ireland," and was 
stated to be sued as one of the public 
officers, ^* pursuant to the said statute 
in that case made and provided ;" but 
in the body of the declaration the con- 
tract was stated as made with the de- 
fendanty without saying as public officer. 
At the trial, the proof was of a con- 
tract with the society or co-partnership. 
Heidf that it sufficiently appeared on 



the pleadings, that the defoidaol w^ 
sued in his officials and not in his hidl' 
vidual capacity ; and that, consequently^ 
there was no variance between the con- 
tract stated and the coatraot proved. 
KeUy y WhiUaker 28 

The Queen V Barte 112 

Administrator of Kelly v Dolphin 352 

VACATING JUDGMENT 
As in case of nonsuit. HawhetworA r 
Bo$ 7 

VENUE 

1 The court will change the venue to an 
adjoining county in an action agdnst 
a magistrate if there be reason to sup- 
pose that a satisfactory trial cannot be 
had in the county where the venue was 
originally laid. Stewart v Lynar 199 

2 The Court of Queen's Bench will not 
change the venue in an action of eject- 
ment on the title, where there have been 
two verdicts for the defendant. Lessee 
of Jackson Y Lodge 161 

3 Where the venue has been changed upon 
the usual affidavit, the party seeking to 
retain the venue is not bound to come 
in within four days afler the rule to 
change. Staunton v Magrath 293 

4 Where the venue was changed upon 
the usual affidavit, a motion to retain 
it, on the grounds of partiality in the 
jury. OSAaughnessy Executrix of 

(/Shaughnessy v Lambert Sf others 

104 

5 The Court of Common Pleas will not 
change the venue in an action on a bill 
of exchange, although the defendant 
swears that he himself, and all his wit- 
nesses reside in the coimty to which it 
is sought to be changed. Harnett r 
Torrens 116 

VERIFICATION 

Verification of statute of limitations — 
Tithes. Beresford v Loughnan S64 

VERIFYING AFFIDAVIT 

Marking judgnient-— Dilatory plea. Hcgg 
y Armstrong 178 

WAIVER 

Waiver of notice of dishonor of bill of 
exchange. Brush v Hayes S27 
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WARRANT, &c. 



WRONGFUL, &c- 418 



WARRANT OF ATTORNEY 
4 When the warrant of attorney is joint 
and not sereral, the conrt will not allow 
the obligee to enter np judgment against 
the surviving obligor, idthongh the obli- 
gor, who had died, was a minor when 
he exeented the bond and,^ warrant. 
Anonymous S6 

2 Judgment was entered up against the 
defendant on a bond, by virtue of a 
warrant of attorney, which bond and 
warrant were executed by the defend- 
ant to the plaintiflBs, whilst the former 
was in custody on mesne i»t)cess, at the 
suit of the latter, and without the pre- 
sence of an attorney. The defendant 
having been subsequently arrested on 
foot of the jn^ment, took the benefit 
of the insolvent acts, and returned the 

{'udgment in his schedule. HMj that 
>j returning the judgment in his sche- 
dule, the defendant waived the irregu- 
larity, viz., the execution of the warrant 
of attorney without the presence of ao 
attorney en his behalf* Dobson and 
LoverM'Daid 236 

3 Warrant of attorney^ a taxable item in 
a bill of costs. Dunne v Tierney 32 1 

WARRANT AND BOND 

Judgment on forged bond and warrant^ 
Application to set aside. Connors v 
ConnoUy 244 

WILL 

Construction of. Where the testator de- 
vised all^his'properties to his daughter 
for her life, ^ and in case she died with* 
out issue," then to his three nieces, 
daughters of his sister, ^^ and in case 
any of them should die, the said pro- 



perties to revert to the survivors or 
survivor of them," and in case the three 
should die," then to any other child his 
said sister should have ; and then be- 
queathed the above properties to the 
issue of bb daughter, ^ and in case she 
has more than one child, to go share 
and share among them, and in case all 
her issuMhould die, the said properties 
to revert as above between" his nieces ; v 
Heldy that the nieces took under this will 
as tenants in common, and not as joint- 
tenants. Lessee Scully y a Brien 287 

WITNESS 
Wife — Interested against husband— Evi- 
dence— Criminal law. The Queen ai 
the prosecution of Tucker v Yore 301 

WRIT 

1 Writ from the Queen's Bench and 
Common Pleas against prisoner-«£b- 
beas Corpus. Anonymous 241 

2 Writ — Substitution of service of writ. 
Anonymous 99 

3 Writh^Seke FomES— Special demur* 
rer— Omission of words Quo recu* 
perei in writ. Wilson r Moriariy 53 

4 Writ of Ca 5a— Return to by sher- 
iff.^ Joint judgment — Release. Dwyer 

V M'Keogh 3 

5 Writ of error— Cbnm Vobis. Whiie 

V MuUkaU 855 

• 
WRITTEN ACKNOWLEDGMENT 
To revive a judgment upwardf of twenty 
years old. Brady v Fitzgerald 295 

WRONGFUL EVICTION 
Landlord and tenant — Suspension of 
rent— New trial. Smith v KelleU and 
KelleU 43 
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